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Chapter 3 — General Institution

AP 3430 PROHIBITION OF HARASSMENT

References:
Education Code Sections 212.5, 44100, and 66281.5;
Government Code Section 12940;
Title 1X, Education Amendments of 1972; Title 5 Sections 59320 et seq.;
Title VII of the Civil Rights Act of 1964, 42 U.S. Code Annotated Section 2000e

NOTE: This procedure is legally required.

The District is committed to providing an _academic_and work environment free of
unlawful harassment. This procedure defines sexual harassment and other forms of
harassment on campus, and sets forth a procedure for the investigation and resolution
of complaints of harassment by or against any staff or faculty member or student within
the District.

This procedure and the related policy protects students, employees, unpaid interns, and
volunteers in connection with all the academic, educational, extracurricular, athletic, and
other programs of the District, whether those programs take place in the District's
facilities, a District bus, or at a class or training program sponsored by the District at
another location.

Definitions

General Harassment: Harassment based on race, religious creed, color, national
origin, ancestry, physical disability, mental disability, medical condition, genetic
information, marital status, sex, gender, gender identity, gender expression, age, sexual
orientation of any person, military and veteran status, or the perception that a person
has one or more of these characteristics is illegal and violates District policy.
Harassment shall be found where, in aggregate, the incidents are sufficiently pervasive,
persistent, or severe that a reasonable person with the same characteristics as the
victim of the harassing conduct would be adversely affected to a degree that interferes
with his or her ability to participate in or to realize the intended benefits of an institutional
activity, employment, or resource.




Gender-based harassment does not necessarily involve conduct that is sexual. Any
hostile or offensive conduct based on gender can constitute prohibited harassment if it
meets the definition above. For example, repeated derisive comments about a person’s
competency to do the job, when based on that person’s gender, could constitute
gender-based harassment. Harassment comes in many forms, including but not limited
to the following conduct that could, depending on the circumstances, meet the definition
above, or could contribute to a set of circumstances that meets the definition:

Verbal: Inappropriate or offensive remarks, slurs, jokes or innuendoes based on
a person’s race gender, sexual orientation, or other protected status. This may
include, but is not limited to, inappropriate_ comments regarding an individual's
body, physical appearance, attire, sexual prowess, marital status or sexual
orientation; unwelcome flirting or propositions; demands for sexual favors; verbal
abuse, threats or intimidation; or sexist, patronizing or ridiculing statements that
convey derogatory attitudes based on gender, race nationality, sexual orientation
or other protected status.

Physical: Inappropriate or offensive touching, assault, or physical interference
with free_movement. This may include, but is not limited to, kissing, patting,
lingering or intimate touches, grabbing, pinching, leering, staring, unnecessarily
brushing against or blocking another person, whistling or sexual gestures. It also
includes any physical assault or intimidation directed at an individual due to that
person’s gender, race, national origin, sexual orientation or other protected
status. Physical sexual harassment includes acts of sexual violence, such as
rape, sexual assault, sexual battery, and sexual coercion. Sexual violence refers
to physical sexual acts perpetrated against a person’s will or where a person is
incapable of giving consent due to the victim’'s use of drugs or alcohol. An
individual also_may be unable to give consent due to an intellectual or other

disability.

Visual or Written: The display or circulation of visual or written material that
degrades an individual or group based on gender, race, nationality, sexual
orientation, or other protected status. This may include, but is not limited to,
posters, cartoons, drawings, graffiti, reading materials, computer graphics, or
electronic media transmissions.

Environmental: A hostile academic or work environment may exist where it is
permeated by sexual innuendo; insults or abusive comments directed at an
individual or group based on gender, race, nationality, sexual orientation or other
protected status; or gratuitous comments regarding gender, race, sexual
orientation, or other protected status that are not relevant to the subject matter of
the class or activities on the job. A hostile _environment can arise from an
unwarranted focus on sexual topics or sexually suggestive statements in the
classroom or work environment. It can also be created by an unwarranted focus
on, or _stereotyping of, particular racial or _ethnic_groups, sexual orientations,
genders or other protected statuses. An environment may also be hostile toward




anyone who merely witnesses unlawful harassment in _his/her immediate
surroundings, although the conduct is directed at others. The determination of
whether an environment is hostile is based on the totality of the circumstances,
including such factors as the frequency of the conduct, the severity of the
conduct, whether the conduct is humiliating or physically threatening, and
whether the conduct unreasonably interferes with an individual's learning or work.

Sexual Harassment: In_addition to the above, sexual harassment consists of
unwelcome sexual advances, requests for sexual favors, and other verbal, visual, or
physical conduct of a sexual nature made by someone from, or in, the work or
educational setting when:

e submission to the conduct is explicitly or implicitly made a term or condition of
an_individual's _employment, academic status, progress, internship, or
volunteer activity;

e submission to, or rejection of, the conduct by the individual is used as a basis
of employment or academic decisions affecting the individual;

e the conduct has the purpose or effect of having a negative impact upon the
individual's work or _academic performance, or of creating an intimidating,
hostile or offensive work or educational environment (as more fully described
below); or

e submission to, or rejection of, the conduct by the individual is used as the
basis for any decision affecting the individual regarding benefits and services,
honors, programs, or activities available at or through the community college.

This definition encompasses two kinds of sexual harassment:

"Quid pro guo" sexual harassment occurs when a person in a position of
authority makes educational or employment benefits conditional upon an
individual's willingness to engage in or tolerate unwanted sexual conduct.

"Hostile _environment" sexual harassment occurs when unwelcome conduct
based on a person’s gender is sufficiently severe or pervasive so as to alter the
conditions of an individual's learning or work environment, unreasonably interfere
with_an _individual's academic _or work performance, or create an intimidating,
hostile, or abusive learning or work environment. The victim must subjectively
perceive the environment as hostile, and the harassment must be such that a
reasonable person of the same gender would perceive the environment as
hostile. A single or isolated incident of sexual harassment may be sufficient to
create a hostile environment if it is severe, i.e. a sexual assault.

Sexually harassing conduct can occur between people of the same or different genders.
The standard for determining whether conduct constitutes sexual harassment is
whether a reasonable person of the same gender as the victim would perceive the
conduct as harassment based on sex.

Consensual Relationships




Romantic _or _sexual relationships between supervisors and employees, or between
administrators, faculty, or staff members and students are discouraged. There is an
inherent_imbalance of power and potential for exploitation in such relationships. A
conflict of interest may arise if the administrator, faculty or staff member must evaluate
the student’s or employee’s work or make decisions affecting the employee or student.
The relationship may create an appearance of impropriety and lead to charges of
favoritism by other students or employees. A consensual sexual relationship may
change, with the result that sexual conduct that was once welcome becomes
unwelcome and harassing. In the event that such relationships do occur, the District
has the authority to transfer any involved employee to eliminate or attenuate the
supervisory authority of one over the other, or of a teacher over a student. Such action
by the District is a proactive and preventive measure to avoid possible charges of
harassment and does not constitute discipline against any affected employee.

NOTE: The following is legally advised.

Academic Freedom

No provision of this Administrative Procedure shall be interpreted to prohibit conduct
that is legitimately related to the course content, teaching methods, scholarship, or
public commentary of an individual faculty member or the educational, political, artistic,
or literary expression of students in classrooms and public forums. Freedom of speech
and academic freedom are, however, not limitless and this procedure will not protect
speech or expressive conduct that violates federal or California anti-discrimination laws.

Also see BP/AP 3410 titled Nondiscrimination, AP 3435 titled Discrimination and
Harassment Complaints and Investigations, and BP 4030 titled Academic Freedom

NOTE: The red ink signifies language that is legally required and recommended by the Policy &
Procedure Service and its legal counsel (Liebert Cassidy Whitmore). This procedure reflects
updates/revisions from the Policy & Procedure Service in July 2002, February 2003, February 2005,
March 2012, April 2014, November 2014, and April 2015. The language in blue ink is included for
consideration.

Approved:

(This is a new procedure)



Legal Citations for AP 3430

Education Code Sections 212.5, 44100, and 66281.5; Title IX Education
Amendments of 1972; Title 5 Sections 59320 et seq.; Title VIl of the Civil Rights
Act of 1964; 42 U.S.C.A. Section 2000e

EDUCATION CODE - EDC
TITLE 1 GENERAL EDUCATION CODE PROVISIONS [1. - 32500]
( Title 1 enacted by Stats. 1976, Ch. 1010.)
DIVISION 1 GENERAL EDUCATION CODE PROVISIONS [1. - 32500]
( Division 1 enacted by Stats. 1976, Ch. 1010.)
PART 1 GENERAL PROVISIONS [1. - 446]
( Part 1 enacted by Stats. 1976, Ch. 1010.)
CHAPTER 2. Educational Equity [200 - 283]
( Heading of Chapter 2 amended by Stats. 1998, Ch. 914, Sec. 6.)

ARTICLE 2. Definitions [210 - 214]
(‘Article 2 added by Stats. 1982, Ch. 1117, Sec. 1.)

212.5.

“Sexual harassment” means unwelcome sexual advances, requests for sexual
favors, and other verbal, visual, or physical conduct of a sexual nature, made by
someone from or in the work or educational setting, under any of the following
conditions:

(a) Submission to the conduct is explicitly or implicitly made a term or a condition
of an individual’s employment, academic status, or progress.

(b) Submission to, or rejection of, the conduct by the individual is used as the
basis of employment or academic decisions affecting the individual.

(c) The conduct has the purpose or effect of having a negative impact upon the
individual’s work or academic performance, or of creating an intimidating, hostile,
or offensive work or educational environment.

(d) Submission to, or rejection of, the conduct by the individual is used as the
basis for any decision affecting the individual regarding benefits and services,
honors, programs, or activities available at or through the educational institution.

(Amended by Stats. 1998, Ch. 914, Sec. 12. Effective January 1, 1999.)

EDUCATION CODE - EDC
TITLE 2. ELEMENTARY AND SECONDARY EDUCATION [33000 - 64100]
( Title 2 enacted by Stats. 1976, Ch. 1010.)
DIVISION 3. LOCAL ADMINISTRATION [35000 - 45460]
( Division 3 enacted by Stats. 1976, Ch. 1010.)
PART 25. EMPLOYEES [44000 - 45460]
( Part 25 enacted by Stats. 1976, Ch. 1010.)
CHAPTER 1. Employees [44000 - 44114]
( Chapter 1 enacted by Stats. 1976, Ch. 1010.)



ARTICLE 4. Affirmative Action Employment [44100 - 44105]
(Article 4 added by Stats. 1977, Ch. 1090.)

44100.
(a) The Legislature finds and declares the following:

(1) Generally, California school districts employ a disproportionately low number of
racial and ethnic minority classified and certificated employees and a
disproportionately low number of women and members of racial and ethnic
minorities in administrative positions.

(2) It is educationally sound for the minority student attending a racially impacted
school to have available to him or her the positive image provided by minority
classified and certificated employees. It is likewise educationally sound for the child
from the majority group to have positive experiences with minority people, that can
be provided, in part, by having minority classified and certificated employees at
schools where the enrollment is largely made up of majority group students. It is
also educationally important for students to observe that women as well as men
can assume responsible and diverse roles in society.

(3) Past employment practices created artificial barriers and past efforts to
promote additional action in the recruitment, employment, and promotion of
women and minorities did not result in a substantial increase in employment
opportunities for these persons.

(4) Lessons concerning democratic principles and the richness that racial diversity
brings to our national heritage can be best taught by staffs composed of mixed
races and ethnic groups working toward a common goal.

(b) Itis the intent of the Legislature to do all of the following:

(1) Establish and maintain a policy of equal opportunity in employment for all
persons.

(2) Prohibit discrimination on any basis listed in subdivision (a) of Section 12940 of
the Government Code, as those bases are defined in Sections 12926 and 12926.1
of the Government Code, except as otherwise provided in Section 12940 of the
Government Code, in every aspect of personnel policy and practice in the
employment, development, advancement, and treatment of persons employed in
the public school system.

(3) Promote the total realization of equal employment opportunity through a
continuing affirmative action employment program.

(c) The Legislature recognizes that it is not enough to proclaim that public
employers do not discriminate in employment, but that effort must also be made to
build a community in which opportunity is equalized. It is the intent of the
Legislature to require educational agencies to adopt and implement plans for
increasing the numbers of women and minority persons at all levels of
responsibility.

(Amended by Stats. 2004, Ch. 788, Sec. 1. Effective January 1, 2005.)



EDUCATION CODE - EDC
TITLE 3. POSTSECONDARY EDUCATION [66000 - 101060]
( Title 3 enacted by Stats. 1976, Ch. 1010.)
DIVISION 5. GENERAL PROVISIONS [66000 - 70129]
( Division 5 enacted by Stats. 1976, Ch. 1010.)
PART 40. DONAHOE HIGHER EDUCATION ACT [66000 - 67400]
( Part 40 enacted by Stats. 1976, Ch. 1010.)
CHAPTER 4.5. Equity in Higher Education Act [66250 - 66292.4]
( Heading of Chapter 4.5 amended by Stats. 2011, Ch. 637, Sec. 3.)

ARTICLE 4. Sex Equity in Education [66271.5 - 66281.5]
(Article 4 added by Stats. 1998, Ch. 914, Sec. 49.)

66281.5.

(a) Itis the policy of the State of California, pursuant to Section 66251, that all
persons, regardless of their sex, should enjoy freedom from discrimination of any
kind in the postsecondary educational institution of the state. The purpose of this
section is to provide notification of the prohibition against sexual harassment as a
form of sexual discrimination and to provide notification of available remedies.

(b) Each postsecondary educational institution in the State of California shall have
a written policy on sexual harassment. It is the intent of the Legislature that each
educational institution in this state include this policy in its regular policy statement
rather than distribute an additional written document.

(c) The postsecondary educational institution’s written policy on sexual harassment
shall include information on where to obtain the specific rules and procedures for
reporting charges of sexual harassment and for pursuing available remedies.

(d) A copy of the postsecondary educational institution’s written policy on sexual
harassment shall be displayed in a prominent location in the main administrative
building or other area of the campus or schoolsite. “Prominent location” means that
location, or those locations, in the main administrative building or other area where
notices regarding the institution’s rules, regulations, procedures, and standards of
conduct are posted.

(e) A copy of the postsecondary educational institution’s written policy on sexual
harassment, as it pertains to students, shall be provided as part of any orientation
program conducted for new students at the beginning of each quarter, semester, or
summer session, as applicable.

(f) A copy of the postsecondary educational institution’s written policy on sexual
harassment shall be provided for each faculty member, all members of the
administrative staff, and all members of the support staff at the beginning of the
first quarter or semester of the school year, or at the time that there is a new
employee hired.

(g) A copy of the postsecondary educational institution’s written policy on sexual
harassment shall appear in any publication of the institution that sets forth the
comprehensive rules, regulations, procedures, and standards of conduct for the
institution.



(Added by Stats. 1998, Ch. 914, Sec. 49. Effective January 1, 1999.)

Title 1X, Education Amendments of 1972
(Title 20 U.S.C. Sections 1681-1688)
Section 1681. Sex

(a) Prohibition against discrimination; exceptions. No person in the United
States shall, on the basis of sex, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any education program or
activity receiving Federal financial assistance, except that:

(1) Classes of educational institutions subject to prohibition

in regard to admissions to educational institutions, this section shall apply only to
institutions of vocational education, professional education, and graduate higher
education, and to public institutions of undergraduate higher education;

(2) Educational institutions commencing planned change in admissions

in regard to admissions to educational institutions, this section shall not apply (A)
for one year from June 23, 1972, nor for six years after June 23, 1972, in the case
of an educational institution which has begun the process of changing from being
an institution which admits only students of one sex to being an institution which
admits students of both sexes, but only if it is carrying out a plan for such a change
which is approved by the Secretary of Education or (B) for seven years from the
date an educational institution begins the process of changing from being an
institution which admists only students of one sex to being an institution which
admits students of both sexes, but only if it is carrying out a plan for such a change
which is approved by the Secretary of Education, whichever is the later;

(3) Educational institutions of religious organizations with contrary
religious tenets

this section shall not apply to any educational institution which is controlled by a
religious organization if the application of this subsection would not be consistent
with the religious tenents of such organization;

(4) Educational institutions training individuals for military services or
merchant marine this section shall not apply to an educational institution whose
primary purpose is the training of individuals for the military services of the United
States, or the merchant marine;

(5) Public educational institutions with traditional and continuing
admissions policy in regard to admissions this section shall not apply to any
public institution of undergraduate higher education which is an institution that



traditionally and continually from its establishment has had a policy of admitting
only students of one sex;

(6) Social fraternities or sororities; voluntary youth service organizations
this section shall not apply to membership practices --

(A) of a social fraternity or social sorority which is exempt from taxation under
section 501(a) of Title 26, the active membership of which consists primarily of
students in attendance at an institution of higher education, or

(B) of the Young Men's Christian Association, Young Women's Christian Association;
Girl Scouts, Boy Scouts, Camp Fire Girls, and voluntary youth service organizations
which are so exempt, the membership of which has traditionally been limited to
persons of one sex and principally to persons of less than nineteen years of age;

(7) Boy or Girl conferences
this section shall not apply to--

(A) any program or activity of the American Legion undertaken in connection with
the organization or operation of any Boys State conference, Boys Nation
conference, Girls State conference, or Girls Nation conference; or

(B) any program or activity of any secondary school or educational institution
specifically for--

(i) the promotion of any Boys State conference, Boys Nation conference, Girls State
conference, or Girls Nation conference; or

(ii) the selection of students to attend any such conference;

(8) Father-son or mother-daughter activities at educational institutions this
section shall not preclude father-son or mother-daughter activities at an
educational institution, but if such activities are provided for students of one sex,
opportunities for reasonably comparable activities shall be provided for students of
the other sex; and

(9) Institutions of higher education scholarship awards in "beauty"
pageants this section shall not apply with respect to any scholarship or other
financial assistance awarded by an institution of higher education to any individual
because such individual has received such award in any pageant in which the
attainment of such award is based upon a combination of factors related to the
personal appearance, poise, and talent of such individual and in which participation
is limited to individuals of one sex only, so long as such pageant is in compliance
with other nondiscrimination provisions of Federal law.



(b) Preferential or disparate treatment because of imbalance in
participation or receipt of Federal benefits; statistical evidence of
imbalance. Nothing contained in subsection (a) of this section shall be
interpreted to require any educational institution to grant preferential or disparate
treatment to the members of one sex on account of an imbalance which may exist
with respect to the total number or percentage of persons of that sex participating
in or receiving the benefits of any federally supported program or activity, in
comparison with the total number or percentage of persons of that sex in any
community, State, section, or other area: Provided, that this subsection shall not be
construed to prevent the consideration in any hearing or proceeding under this
chapter of statistical evidence tending to show that such an imbalance exists with
respect to the participation in, or receipt of the benefits of, any such program or
activity by the members of one sex.

(c) Educational institution defined. For the purposes of this chapter an
educational institution means any public or private preschool, elementary, or
secondary school, or any institution of vocational, professional, or higher education,
except that in the case of an educational institution composed of more than one
school, college, or department which are administratively separate units, such term
means each such school, college or department.

Section 1682. Federal administrative enforcement; report to Congressional
committees

Each Federal department and agency which is empowered to extend Federal
financial assistance to any education program or activity, by way of grant, loan, or
contract other than a contract of insurance or guaranty, is authorized and directed
to effectuate the provisions of section 1681 of this title with respect to such
program or activity by issuing rules, regulations, or orders of general applicability
which shall be consistent with achievement of the objectives of the statute
authorizing the financial assistance in connection with which the action is taken. No
such rule, regulation, or order shall become effective unless and until approved by
the President. Compliance with any requirement adopted pursuant to this section
may be effected (1) by the termination of or refusal to grant or to continue
assistance under such program or activity to any recipient as to whom there has
been an express finding on the record, after opportunity for hearing, of a failure to
comply with such requirement, but such termination or refusal shall be limited to
the particular political entity, or part thereof, or other recipient as to whom such a
finding has been made, and shall be limited in its effect to the particular program,
or part thereof, in which such noncompliance has been so found, or (2) by any
other means authorized by law: Provided, however, that no such action shall be
taken until the department or agency concerned has advised the appropriate person
or persons of the failure to comply with the requirement and has determined that
compliance cannot be secured by voluntary means. In the case of any action
terminating, or refusing to grant or continue, assistance because of failure to
comply with a requirement imposed pursuant to this section, the head of the
Federal department or agency shall file with the committees of the House and
Senate having legislative jurisdiction over the program or activity involved a full
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written report of the circumstances and the grounds for such action. No such action
shall become effective until thirty days have elapsed after the filing of such report.

Section 1683. Judicial Review

Any department or agency action taken pursuant to section 1682 of this title shall
be subject to such judicial review as may otherwise be provided by law for similar
action taken by such department or agency on other grounds. In the case of action,
not otherwise subject to judicial review, terminating or refusing to grant or to
continue financial assistance upon a finding of failure to comply with any
requirement imposed pursuant to section 1682 of this title, any person aggrieved
(including any State or political subdivision thereof and any agency of either) may
obtain judicial review of such action in accordance with chapter 7 of title 5, United
States Code, and such action shall not be deemed committed to unreviewable
agency discretion within the meaning of section 701 of that title.

Section 1684. Blindness or visual impairment; prohibition against
discrimination

No person in the United States shall, on the ground of blindness or severely
impaired vision, be denied admission in any course of study by a recipient of
Federal financial assistance for any education program or activity; but nothing
herein shall be construed to require any such institution to provide any special
services to such person because of his blindness or visual impairment.

Section 1685. Authority under other laws unaffected

Nothing in this chaper shall add to or detract from any existing authority with
respect to any program or activity under which Federal financial assistance is
extended by way of a contract of insurance or guaranty.

Section 1686. Interpretation with respect to living facilities

Notwithstanding anything to the contrary contained in this chapter, nothing
contained herein shall be construed to prohibit any educational institution receiving
funds under this Act, from maintaining separate living facilities for the different
sexes.

Section 1687. Interpretation of "program or activity"

For the purposes of this title, the term "program or activity” and "program"” mean
all of the operations of --

(D(A) a department, agency, special purpose district, or other instrumentality of a
State or of a local government; or
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(B) the entity of such State or local government that distributed such assistance
and each such department or agency (and each other State or local government
entity) to which the assistance is extended, in the case of assistance to a State or
local government;

(2)(A) a college, university, or other postsecondary institution, or a public system
of higher education; or

(B) a local educational agency (as defined in section2854(a)(10) of this title,
system of vocational education, or other school system;

(3)(A) an entire corporation, partnership, or other private organization, or an entire
sole proprietorship --

(i) if assistance is extended to such corporation, partnership, private organization,
or sole proprietorship as a whole; or

(ii) which is principally engaged in the business of providing education, health care,
housing, social services, or parks and recreation; or

(B) the entire plant or other comparable, geographically separate facility to which
Federal financial assistance is extended, in the case of any other corporation,
partnership, private organization, or sole proprietorship; or

(4) any other entity which is established by two or more of the entities described in
paragraph (1), (2) or (3);

any part of which is extended Federal financial assistance, except that such term
does not include any operation of an entity which is controlled by a religious
organization if the application of section 1681 if this title to such operation would
not be consistent with the religious tenets of such organization.

Section 1688. Neutrality with respect to abortion Nothing in this chapter shall
be construed to require or prohibit any person, or public or private entity, to
provide or pay for any benefit or service, including the use of facilities, related to an
abortion. Nothing in this section shall be construed to permit a penalty to be
imposed on any person or individual because such person or individual is seeking or
has received any benefit or service related to a legal abortion.

Cal. Admin. Code tit. 5, s 59320

Title 5. Education
Division 6. California Community Colleges
Chapter 10. Community College Administration
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Subchapter 5. Nondiscrimination in Programs Receiving State Financial Assistance
through the Chancellor or Board of Governors of the California Community Colleges
Article 3. District Compliance and Enforcement

5 CCR §59320
§ 59320. District Responsibility.

Each community college district has primary responsibility to insure that its programs
and activities are available to all persons without regard to their actual or perceived
ethnic group identification, national origin, religion, age, sex or gender, race, color,
ancestry, sexual orientation, or physical or mental disability, or to their association with
a person or group with one or more of these actual or perceived characteristics.
Therefore, each community college district shall investigate complaints of unlawful
discrimination in its programs or activities, and seek to resolve those complaints in
accordance with the provisions of this subchapter.
Note: Authority cited: Sections 66271.1, 66700 and 70901, Education Code; and
Section 11138, Government Code. Reference: Sections 66250 et seq. and 72011,
Education Code; Sections 11135 and 12926, Government Code; and Sections 422.6
and 422.55, Penal Code.

HISTORY
1. Amendment of section and Note filed 2-7-2001; operative 3-9-2001. Submitted to
OAL for printing only (Register 2001, No. 6).
2. Amendment filed 3-20-2002; operative 4-19-2002. Submitted to OAL for printing only
(Register 2002, No. 13).
3. Amendment of section and Note filed 3-15-2006; operative 4-14-2006. Submitted to
OAL for printing only pursuant to Education Code section 70901.5 (Register 2006, No.
17).
4. Amendment of section and Note filed 8-5-2008; operative 9-4-2008. Submitted to
OAL for printing only pursuant to Education Code section 70901.5 (Register 2008, No.
34).

Title VIl of the Civil Rights Act of 1964

EDITOR'S NOTE: The following is the text of Title VII of the Civil Rights Act of 1964 (Pub. L.
88-352) (Title VII), as amended, as it appears in volume 42 of the United States Code, beginning
at section 2000e. Title VII prohibits employment discrimination based on race, color, religion,
sex and national origin. The Civil Rights Act of 1991 (Pub. L. 102-166) (CRA) and the Lily
Ledbetter Fair Pay Act of 2009 (Pub. L. 111-2) amend several sections of Title VII. In addition,
section 102 of the CRA (which is printed elsewhere in this publication) amends the Revised
Statutes by adding a new section following section 1977 (42 U.S.C. 1981), to provide for the
recovery of compensatory and punitive damages in cases of intentional violations of Title VII,
the Americans with Disabilities Act of 1990, and section 501 of the Rehabilitation Act of 1973.
Cross references to Title VII as enacted appear in italics following each section heading.
Editor's notes also appear in italics.
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An Act

To enforce the constitutional right to vote, to confer jurisdiction upon the district courts
of the United States to provide injunctive relief against discrimination in public
accommodations, to authorize the attorney General to institute suits to protect
constitutional rights in public facilities and public education, to extend the Commission
on Civil Rights, to prevent discrimination in federally assisted programs, to establish a
Commission on Equal Employment Opportunity, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That this Act may be cited as the “Civil Rights Act of
1964".

* k%

DEFINITIONS

SEC. 2000e. [Section 701]

For the purposes of this subchapter-

(a) The term “person” includes one or more individuals, governments, governmental
agencies, political subdivisions, labor unions, partnerships, associations, corporations,
legal representatives, mutual companies, joint-stock companies, trusts, unincorporated
organizations, trustees, trustees in cases under Title 11 [originally, bankruptcy ], or
receivers.

(b) The term “employer” means a person engaged in an industry affecting commerce
who has fifteen or more employees for each working day in each of twenty or more
calendar weeks in the current or preceding calendar year, and any agent of such a
person, but such term does not include (1) the United States, a corporation wholly
owned by the Government of the United States, an Indian tribe, or any department or
agency of the District of Columbia subject by statute to procedures of the competitive
service (as defined in section 2102 of Title 5 [United States Code]), or

(2) a bona fide private membership club (other than a labor organization) which is
exempt from taxation under section 501(c) of Title 26 [the Internal Revenue Code of 1986],
except that during the first year after March 24, 1972 [the date of enactment of the Equal
Employment Opportunity Act of 1972], persons having fewer than twenty-five employees
(and their agents) shall not be considered employers.

(c) The term “employment agency” means any person regularly undertaking with or
without compensation to procure employees for an employer or to procure for
employees opportunities to work for an employer and includes an agent of such a
person.

(d) The term “labor organization” means a labor organization engaged in an industry
affecting commerce, and any agent of such an organization, and includes any
organization of any kind, any agency, or employee representation committee, group,
association, or plan so engaged in which employees participate and which exists for the
purpose, in whole or in part, of dealing with employers concerning grievances, labor
disputes, wages, rates of pay, hours, or other terms or conditions of employment, and
any conference, general committee, joint or system board, or joint council so engaged
which is subordinate to a national or international labor organization.

(e) A labor organization shall be deemed to be engaged in an industry affecting
commerce if (1) it maintains or operates a hiring hall or hiring office which procures
employees for an employer or procures for employees opportunities to work for an
employer, or (2) the number of its members (or, where it is a labor organization
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composed of other labor organizations or their representatives, if the aggregate number
of the members of such other labor organization) is (A) twenty-five or more during the
first year after March 24, 1972 [the date of enactment of the Equal Employment Opportunity
Act of 1972], or (B) fifteen or more thereafter, and such labor organization-

(1) is the certified representative of employees under the provisions of the National
Labor Relations Act, as amended [29 U.S.C. 151 et seq.], or the Railway Labor Act, as
amended [45 U.S.C. 151 et seq.];

(2) although not certified, is a national or international labor organization or a local labor
organization recognized or acting as the representative of employees of an employer or
employers engaged in an industry affecting commerce; or

(3) has chartered a local labor organization or subsidiary body which is representing or
actively seeking to represent employees of employers within the meaning of paragraph
(1) or (2); or

(4) has been chartered by a labor organization representing or actively seeking to
represent employees within the meaning of paragraph (1) or (2) as the local or
subordinate body through which such employees may enjoy membership or become
affiliated with such labor organization; or

(5) is a conference, general committee, joint or system board, or joint council
subordinate to a national or international labor organization, which includes a labor
organization engaged in an industry affecting commerce within the meaning of any of
the preceding paragraphs of this subsection.

(f) The term “employee” means an individual employed by an employer, except that the
term “employee” shall not include any person elected to public office in any State or
political subdivision of any State by the qualified voters thereof, or any person chosen
by such officer to be on such officer’s personal staff, or an appointee on the policy
making level or an immediate adviser with respect to the exercise of the constitutional
or legal powers of the office. The exemption set forth in the preceding sentence shall
not include employees subject to the civil service laws of a State government,
governmental agency or political subdivision. With respect to employment in a foreign
country, such term includes an individual who is a citizen of the United States.

(g9) The term “commerce” means trade, traffic, commerce, transportation, transmission,
or communication among the several States; or between a State and any place outside
thereof; or within the District of Columbia, or a possession of the United States; or
between points in the same State but through a point outside thereof.

(h) The term “industry affecting commerce” means any activity, business, or industry in
commerce or in which a labor dispute would hinder or obstruct commerce or the free
flow of commerce and includes any activity or industry “affecting commerce” within the
meaning of the Labor-Management Reporting and Disclosure Act of 1959 [29 U.S.C. 401
et seq.], and further includes any governmental industry, business, or activity.

(i) The term “State” includes a State of the United States, the District of Columbia,
Puerto Rico, the Virgin Islands, American Samoa, Guam, Wake Island, the Canal Zone,
and Outer Continental Shelf lands defined in the Outer Continental Shelf Lands Act [43
U.S.C. 1331 et seq.].

() The term “religion” includes all aspects of religious observance and practice, as well
as belief, unless an employer demonstrates that he is unable to reasonably
accommodate to an employee’s or prospective employee’s religious observance or
practice without undue hardship on the conduct of the employer’s business.

(k) The terms “because of sex” or “on the basis of sex” include, but are not limited to,
because of or on the basis of pregnancy, childbirth, or related medical conditions; and
women affected by pregnancy, childbirth, or related medical conditions shall be treated
the same for all employment-related purposes, including receipt of benefits under fringe
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benefit programs, as other persons not so affected but similar in their ability or inability
to work, and nothing in section 2000e-2(h) of this title [section 703(h)] shall be
interpreted to permit otherwise. This subsection shall not require an employer to pay for
health insurance benefits for abortion, except where the life of the mother would be
endangered if the fetus were carried to term, or except where medical complications
have arisen from an abortion: Provided, That nothing herein shall preclude an employer
from providing abortion benefits or otherwise affect bargaining agreements in regard to
abortion.

() The term “complaining party” means the Commission, the Attorney General, or a
person who may bring an action or proceeding under this subchapter.

(m) The term “demonstrates” means meets the burdens of production and persuasion.
(n) The term “respondent” means an employer, employment agency, labor organization,
joint labor management committee controlling apprenticeship or other training or
retraining program, including an on-the-job training program, or Federal entity subject to
section 2000e-16 of this title.

APPLICABILITY TO FOREIGN AND RELIGIOUS EMPLOYMENT

SEC. 2000e-1. [Section 702]

(a) Inapplicability of subchapter to certain aliens and employees of religious entities
This subchapter shall not apply to an employer with respect to the employment of aliens
outside any State, or to a religious corporation, association, educational institution, or
society with respect to the employment of individuals of a particular religion to perform
work connected with the carrying on by such corporation, association, educational
institution, or society of its activities.

(b) Compliance with statute as violative of foreign law

It shall not be unlawful under section 2000e-2 or 2000e-3 of this title [section 703 or

704] for an employer (or a corporation controlled by an employer), labor organization,
employment agency, or joint labor-management committee controlling apprenticeship
or other training or retraining (including on-the-job training programs) to take any action
otherwise prohibited by such section, with respect to an employee in a workplace in a
foreign country if compliance with such section would cause such employer (or such
corporation), such organization, such agency, or such committee to violate the law of
the foreign country in which such workplace is located.

(c) Control of corporation incorporated in foreign country

() If an employer controls a corporation whose place of incorporation is a foreign
country, any practice prohibited by section 2000e-2 or 2000e-3 of this title [section 703 or
704] engaged in by such corporation shall be presumed to be engaged in by such
employer.

(2) Sections 2000e-2 and 2000e-3 of this title [sections 703 and 704] shall not apply with
respect to the foreign operations of an employer that is a foreign person not controlled
by an American employer.

(3) For purposes of this subsection, the determination of whether an employer controls a
corporation shall be based on-

(A) the interrelation of operations;

(B) the common management;

(C) the centralized control of labor relations; and

(D) the common ownership or financial control, of the employer and the corporation.
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UNLAWFUL EMPLOYMENT PRACTICES

SEC. 2000e-2. [Section 703]

(a) Employer practices

It shall be an unlawful employment practice for an employer -

(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate
against any individual with respect to his compensation, terms, conditions, or privileges
of employment, because of such individual’'s race, color, religion, sex, or national origin;
or

(2) to limit, segregate, or classify his employees or applicants for employment in any
way which would deprive or tend to deprive any individual of employment opportunities
or otherwise adversely affect his status as an employee, because of such individual's
race, color, religion, sex, or national origin.

(b) Employment agency practices

It shall be an unlawful employment practice for an employment agency to fail or refuse
to refer for employment, or otherwise to discriminate against, any individual because of
his race, color, religion, sex, or national origin, or to classify or refer for employment any
individual on the basis of his race, color, religion, sex, or national origin.

(c) Labor organization practices

It shall be an unlawful employment practice for a labor organization-

(1) to exclude or to expel from its membership, or otherwise to discriminate against, any
individual because of his race, color, religion, sex, or national origin;

(2) to limit, segregate, or classify its membership or applicants for membership, or to
classify or fail or refuse to refer for employment any individual, in any way which would
deprive or tend to deprive any individual of employment opportunities, or would limit
such employment opportunities or otherwise adversely affect his status as an employee
or as an applicant for employment, because of such individual’s race, color, religion,
sex, or national origin; or

(3) to cause or attempt to cause an employer to discriminate against an individual in
violation of this section.

(d) Training programs

It shall be an unlawful employment practice for any employer, labor organization, or
joint labor-management committee controlling apprenticeship or other training or
retraining, including on-the-job training programs to discriminate against any individual
because of his race, color, religion, sex, or national origin in admission to, or
employment in, any program established to provide apprenticeship or other training.

(e) Businesses or enterprises with personnel qualified on basis of religion, sex, or
national origin; educational institutions with personnel of particular religion
Notwithstanding any other provision of this subchapter, (1) it shall not be an unlawful
employment practice for an employer to hire and employ employees, for an
employment agency to classify, or refer for employment any individual, for a labor
organization to classify its membership or to classify or refer for employment any
individual, or for an employer, labor organization, or joint labor management committee
controlling apprenticeship or other training or retraining programs to admit or employ
any individual in any such program, on the basis of his religion, sex, or national origin in
those certain instances where religion, sex, or national origin is a bona fide
occupational qualification reasonably necessary to the normal operation of that
particular business or enterprise, and (2) it shall not be an unlawful employment
practice for a school, college, university, or other educational institution or institution of

17



learning to hire and employ employees of a particular religion if such school, college,
university, or other educational institution or institution of learning is, in whole or in
substantial part, owned, supported, controlled, or managed by a particular religion or by
a particular religious corporation, association, or society, or if the curriculum of such
school, college, university, or other educational institution or institution of learning is
directed toward the propagation of a particular religion.

(f) Members of Communist Party or Communist-action or Communist-front
organizations

As used in this subchapter, the phrase “unlawful employment practice” shall not be
deemed to include any action or measure taken by an employer, labor organization,
joint labor management committee, or employment agency with respect to an individual
who is a member of the Communist Party of the United States or of any other
organization required to register as a Communist-action or Communist-front
organization by final order of the Subversive Activities Control Board pursuant to the
Subversive Activities Control Act of 1950 [50 U.S.C. 781 et seq.].

(9) National security

Notwithstanding any other provision of this subchapter, it shall not be an unlawful
employment practice for an employer to fail or refuse to hire and employ any individual
for any position, for an employer to discharge any individual from any position, or for an
employment agency to fail or refuse to refer any individual for employment in any
position, or for a labor organization to fail or refuse to refer any individual for
employment in any position, if-

(1) the occupancy of such position, or access to the premises in or upon which any part
of the duties of such position is performed or is to be performed, is subject to any
requirement imposed in the interest of the national security of the United States under
any security program in effect pursuant to or administered under any statute of the
United States or any Executive order of the President; and

(2) such individual has not fulfilled or has ceased to fulfill that requirement.

(h) Seniority or merit system; quantity or quality of production; ability tests;
compensation based on sex and authorized by minimum wage provisions
Notwithstanding any other provision of this subchapter, it shall not be an unlawful
employment practice for an employer to apply different standards of compensation, or
different terms, conditions, or privileges of employment pursuant to a bona fide seniority
or merit system, or a system which measures earnings by quantity or quality of
production or to employees who work in different locations, provided that such
differences are not the result of an intention to discriminate because of race, color,
religion, sex, or national origin, nor shall it be an unlawful employment practice for an
employer to give and to act upon the results of any professionally developed ability test
provided that such test, its administration or action upon the results is not designed,
intended or used to discriminate because of race, color, religion, sex or national origin.
It shall not be an unlawful employment practice under this subchapter for any employer
to differentiate upon the basis of sex in determining the amount of the wages or
compensation paid or to be paid to employees of such employer if such differentiation is
authorized by the provisions of section 206(d) of Title 29 [section 6(d) of the Labor
Standards Act of 1938, as amended].

(i) Businesses or enterprises extending preferential treatment to Indians

Nothing contained in this subchapter shall apply to any business or enterprise on or
near an Indian reservation with respect to any publicly announced employment practice
of such business or enterprise under which a preferential treatment is given to any
individual because he is an Indian living on or near a reservation.
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() Preferential treatment not to be granted on account of existing number or percentage
imbalance

Nothing contained in this subchapter shall be interpreted to require any employer,
employment agency, labor organization, or joint labor-management committee subject
to this subchapter to grant preferential treatment to any individual or to any group
because of the race, color, religion, sex, or national origin of such individual or group on
account of an imbalance which may exist with respect to the total number or
percentage of persons of any race, color, religion, sex, or national origin employed by
any employer, referred or classified for employment by any employment agency or
labor organization, admitted to membership or classified by any labor organization, or
admitted to, or employed in, any apprenticeship or other training program, in
comparison with the total number or percentage of persons of such race, color, religion,
sex, or national origin in any community, State, section, or other area, or in the
available work force in any community, State, section, or other area.

(k) Burden of proof in disparate impact cases

(1) (A) An unlawful employment practice based on disparate impact is established
under this subchapter only if-

(i) a complaining party demonstrates that a respondent uses a particular employment
practice that causes a disparate impact on the basis of race, color, religion, sex, or
national origin and the respondent fails to demonstrate that the challenged practice is
job related for the position in question and consistent with business necessity; or

(i) the complaining party makes the demonstration described in subparagraph (C) with
respect to an alternative employment practice and the respondent refuses to adopt such
alternative employment practice.

(B) (i) With respect to demonstrating that a particular employment practice causes a
disparate impact as described in subparagraph (A)(i), the complaining party shall
demonstrate that each particular challenged employment practice causes a disparate
impact, except that if the complaining party can demonstrate to the court that the
elements of a respondent’s decisionmaking process are not capable of separation for
analysis, the decisionmaking process may be analyzed as one employment practice.
(ii) If the respondent demonstrates that a specific employment practice does not cause
the disparate impact, the respondent shall not be required to demonstrate that such
practice is required by business necessity.

(C) The demonstration referred to by subparagraph (A)(ii) shall be in accordance with
the law as it existed on June 4, 1989, with respect to the concept of “alternative
employment practice”.

(2) A demonstration that an employment practice is required by business necessity may
not be used as a defense against a claim of intentional discrimination under this
subchapter.

(3) Notwithstanding any other provision of this subchapter, a rule barring the
employment of an individual who currently and knowingly uses or possesses a
controlled substance, as defined in schedules | and Il of section 102(6) of the Controlled
Substances Act (21 U.S.C. 802(6)), other than the use or possession of a drug taken
under the supervision of a licensed health care professional, or any other use or
possession authorized by the Controlled Substances Act [21 U.S.C. 801 et seq.] or any
other provision of Federal law, shall be considered an unlawful employment practice
under this subchapter only if such rule is adopted or applied with an intent to
discriminate because of race, color, religion, sex, or national origin.

() Prohibition of discriminatory use of test scores

It shall be an unlawful employment practice for a respondent, in connection with the
selection or referral of applicants or candidates for employment or promotion, to adjust

19



the scores of, use different cutoff scores for, or otherwise alter the results of,
employment related tests on the basis of race, color, religion, sex, or national origin.
(m) Impermissible consideration of race, color, religion, sex, or national origin in
employment practices

Except as otherwise provided in this subchapter, an unlawful employment practice is
established when the complaining party demonstrates that race, color, religion, sex, or
national origin was a motivating factor for any employment practice, even though other
factors also motivated the practice.

(n) Resolution of challenges to employment practices implementing litigated or consent
judgments or orders

(1) (A) Notwithstanding any other provision of law, and except as provided in paragraph
(2), an employment practice that implements and is within the scope of a litigated or
consent judgment or order that resolves a claim of employment discrimination under the
Constitution or Federal civil rights laws may not be challenged under the circumstances
described in subparagraph (B).

(B) A practice described in subparagraph (A) may not be challenged in a claim under
the Constitution or Federal civil rights laws-

(i) by a person who, prior to the entry of the judgment or order described in
subparagraph (A), had-

(I) actual notice of the proposed judgment or order sufficient to apprise such person that
such judgment or order might adversely affect the interests and legal rights of such
person and that an opportunity was available to present objections to such judgment or
order by a future date certain; and

(1) a reasonable opportunity to present objections to such judgment or order; or

(ii) by a person whose interests were adequately represented by another person who
had previously challenged the judgment or order on the same legal grounds and with a
similar factual situation, unless there has been an intervening change in law or fact.

(2) Nothing in this subsection shall be construed to-

(A) alter the standards for intervention under rule 24 of the Federal Rules of Civil
Procedure or apply to the rights of parties who have successfully intervened pursuant to
such rule in the proceeding in which the parties intervened;

(B) apply to the rights of parties to the action in which a litigated or consent judgment or
order was entered, or of members of a class represented or sought to be represented in
such action, or of members of a group on whose behalf relief was sought in such action
by the Federal Government;

(C) prevent challenges to a litigated or consent judgment or order on the ground that
such judgment or order was obtained through collusion or fraud, or is transparently
invalid or was entered by a court lacking subject matter jurisdiction; or

(D) authorize or permit the denial to any person of the due process of law required by
the Constitution.

(3) Any action not precluded under this subsection that challenges an employment
consent judgment or order described in paragraph (1) shall be brought in the court, and
if possible before the judge, that entered such judgment or order. Nothing in this
subsection shall preclude a transfer of such action pursuant to section 1404 of Title 28
[United States Code].

OTHER UNLAWFUL EMPLOYMENT PRACTICES
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SEC. 2000e-3. [Section 704]

(a) Discrimination for making charges, testifying, assisting, or participating in
enforcement proceedings

It shall be an unlawful employment practice for an employer to discriminate against any
of his employees or applicants for employment, for an employment agency, or joint
labor-management committee controlling apprenticeship or other training or retraining,
including on—the-job training programs, to discriminate against any individual, or for a
labor organization to discriminate against any member thereof or applicant for
membership, because he has opposed any practice made an unlawful employment
practice by this subchapter, or because he has made a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, or hearing under this
subchapter.

(b) Printing or publication of notices or advertisements indicating prohibited preference,
limitation, specification, or discrimination; occupational qualification exception

It shall be an unlawful employment practice for an employer, labor organization,
employment agency, or joint labor-management committee controlling apprenticeship
or other training or retraining, including on-the-job training programs, to print or publish
or cause to be printed or published any notice or advertisement relating to employment
by such an employer or membership in or any classification or referral for employment
by such a labor organization, or relating to any classification or referral for employment
by such an employment agency, or relating to admission to, or employment in, any
program established to provide apprenticeship or other training by such a joint labor-
management committee, indicating any preference, limitation, specification, or
discrimination, based on race, color, religion, sex, or national origin, except that such a
notice or advertisement may indicate a preference, limitation, specification, or
discrimination based on religion, sex, or national origin when religion, sex, or national
origin is a bona fide occupational qualification for employment.

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

SEC. 2000e-4. [Section 705]

(a) Creation; composition; political representation; appointment; term; vacancies;
Chairman and Vice Chairman; duties of Chairman; appointment of personnel;
compensation of personnel

There is hereby created a Commission to be known as the Equal Employment
Opportunity Commission, which shall be composed of five members, not more than
three of whom shall be members of the same political party. Members of the
Commission shall be appointed by the President by and with the advice and consent of
the Senate for a term of five years. Any individual chosen to fill a vacancy shall be
appointed only for the unexpired term of the member whom he shall succeed, and all
members of the Commission shall continue to serve until their successors are
appointed and qualified, except that no such member of the Commission shall continue
to serve (1) for more than sixty days when the Congress is in session unless a
nomination to fill such vacancy shall have been submitted to the Senate, or (2) after the
adjournment sine die of the session of the Senate in which such nomination was
submitted. The President shall designate one member to serve as Chairman of the
Commission, and one member to serve as Vice Chairman. The Chairman shall be
responsible on behalf of the Commission for the administrative operations of the
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Commission, and, except as provided in subsection (b) of this section, shall appoint, in
accordance with the provisions of Title 5 [United States Code] governing appointments in
the competitive service, such officers, agents, attorneys, administrative law
judgesforiginally, hearing examiners], and employees as he deems necessary to assist it
in the performance of its functions and to fix their compensation in accordance with the
provisions of chapter 51 and subchapter Il of chapter 53 of Title 5[United States Code],
relating to classification and General Schedule pay rates: Provided, That assignment,
removal, and compensation of administrative law judges [originally, hearing

examiners] shall be in accordance with sections 3105, 3344, 5372, and 7521 of Title

5 [United States Code].

(b) General Counsel; appointment; term; duties; representation by attorneys and
Attorney General

(1) There shall be a General Counsel of the Commission appointed by the President, by
and with the advice and consent of the Senate, for a term of four years. The General
Counsel shall have responsibility for the conduct of litigation as provided in sections
2000e-5 and 2000e-6 of this title [sections 706 and 707]. The General Counsel shall have
such other duties as the Commission may prescribe or as may be provided by law and
shall concur with the Chairman of the Commission on the appointment and supervision
of regional attorneys. The General Counsel of the Commission on the effective date of
this Act shall continue in such position and perform the functions specified in this
subsection until a successor is appointed and qualified.

(2) Attorneys appointed under this section may, at the direction of the Commission,
appear for and represent the Commission in any case in court, provided that the
Attorney General shall conduct all litigation to which the Commission is a party in the
Supreme Court pursuant to this subchapter.

(c) Exercise of powers during vacancy; quorum

A vacancy in the Commission shall not impair the right of the remaining members to
exercise all the powers of the Commission and three members thereof shall constitute a
quorum.

(d) Seal; judicial notice

The Commission shall have an official seal which shall be judicially noticed.

(e) Reports to Congress and the President

The Commission shall at the close of each fiscal year report to the Congress and to the
President concerning the action it has taken [originally, the names, salaries, and duties of
all individuals in its employ] and the moneys it has disbursed. It shall make such further
reports on the cause of and means of eliminating discrimination and such
recommendations for further legislation as may appear desirable.

(f) Principal and other offices

The principal office of the Commission shall be in or near the District of Columbia, but it
may meet or exercise any or all its powers at any other place. The Commission may
establish such regional or State offices as it deems necessary to accomplish the
purpose of this subchapter.

(g) Powers of Commission

The Commission shall have power-

(1) to cooperate with and, with their consent, utilize regional, State, local, and other
agencies, both public and private, and individuals;

(2) to pay to withesses whose depositions are taken or who are summoned before the
Commission or any of its agents the same witness and mileage fees as are paid to
witnesses in the courts of the United States;
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(3) to furnish to persons subject to this subchapter such technical assistance as they
may request to further their compliance with this subchapter or an order issued
thereunder;

(4) upon the request of (i) any employer, whose employees or some of them, or (ii) any
labor organization, whose members or some of them, refuse or threaten to refuse to
cooperate in effectuating the provisions of this subchapter, to assist in such effectuation
by conciliation or such other remedial action as is provided by this subchapter;

(5) to make such technical studies as are appropriate to effectuate the purposes and
policies of this subchapter and to make the results of such studies available to the
public;

(6) to intervene in a civil action brought under section 2000e-5 of this title [section

706] by an aggrieved party against a respondent other than a government,
governmental agency or political subdivision.

(h) Cooperation with other departments and agencies in performance of educational or
promotional activities; outreach activities

(1) The Commission shall, in any of its educational or promotional activities, cooperate
with other departments and agencies in the performance of such educational and
promotional activities.

(2) In exercising its powers under this subchapter, the Commission shall carry out
educational and outreach activities (including dissemination of information in languages
other than English) targeted to-

(A) individuals who historically have been victims of employment discrimination and have
not been equitably served by the Commission; and

(B) individuals on whose behalf the Commission has authority to enforce any other law
prohibiting employment discrimination, concerning rights and obligations under this
subchapter or such law, as the case may be.

(i) Personnel subject to political activity restrictions

All officers, agents, attorneys, and employees of the Commission shall be subject to the
provisions of section 7324 of Title 5 [originally, section 9 of the Act of August 2, 1939, as
amended (the Hatch Act)], notwithstanding any exemption contained in such section.

(i) Technical Assistance Training Institute

(1) The Commission shall establish a Technical Assistance Training Institute, through
which the Commission shall provide technical assistance and training regarding the
laws and regulations enforced by the Commission.

(2) An employer or other entity covered under this subchapter shall not be excused from
compliance with the requirements of this subchapter because of any failure to receive
technical assistance under this subsection.

(3) There are authorized to be appropriated to carry out this subsection such sums as
may be necessary for fiscal year 1992.

(k) EEOC Education, Technical Assistance, and Training Revolving Fund

(1) There is hereby established in the Treasury of the United States a revolving fund to
be known as the “EEOC Education, Technical Assistance, and Training Revolving
Fund” (hereinafter in this subsection referred to as the “Fund”) and to pay the cost
(including administrative and personnel expenses) of providing education, technical
assistance, and training relating to laws administered by the Commission. Monies in the
Fund shall be available without fiscal year limitation to the Commission for such
purposes.

(2)(A) The Commission shall charge fees in accordance with the provisions of this
paragraph to offset the costs of education, technical assistance, and training provided
with monies in the Fund. Such fees for any education, technical assistance, or training--
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(i) shall be imposed on a uniform basis on persons and entities receiving such
education, assistance, or training,

(i) shall not exceed the cost of providing such education, assistance, and training, and
(i) with respect to each person or entity receiving such education, assistance, or
training, shall bear a reasonable relationship to the cost of providing such education,
assistance, or training to such person or entity.

(B) Fees received under subparagraph (A) shall be deposited in the Fund by the
Commission.

(C) The Commission shall include in each report made under subsection (e) of this
section information with respect to the operation of the Fund, including information,
presented in the aggregate, relating to--

(i) the number of persons and entities to which the Commission provided education,
technical assistance, or training with monies in the Fund, in the fiscal year for which
such report is prepared,

(ii) the cost to the Commission to provide such education, technical assistance, or
training to such persons and entities, and

(iif) the amount of any fees received by the Commission from such persons and entities
for such education, technical assistance, or training.

(3) The Secretary of the Treasury shall invest the portion of the Fund not required to
satisfy current expenditures from the Fund, as determined by the Commission, in
obligations of the United States or obligations guaranteed as to principal by the United
States. Investment proceeds shall be deposited in the Fund.

(4) There is hereby transferred to the Fund $1,000,000 from the Salaries and Expenses
appropriation of the Commission.

ENFORCEMENT PROVISIONS

SEC. 2000e-5. [Section 706]

(a) Power of Commission to prevent unlawful employment practices

The Commission is empowered, as hereinafter provided, to prevent any person from
engaging in any unlawful employment practice as set forth in section 2000e-2 or 2000e-
3 of this title [section 703 or 704].

(b) Charges by persons aggrieved or member of Commission of unlawful employment
practices by employers, etc.; filing; allegations; notice to respondent; contents of notice;
investigation by Commission; contents of charges; prohibition on disclosure of charges;
determination of reasonable cause; conference, conciliation, and persuasion for
elimination of unlawful practices; prohibition on disclosure of informal endeavors to end
unlawful practices; use of evidence in subsequent proceedings; penalties for disclosure
of information; time for determination of reasonable cause

Whenever a charge is filed by or on behalf of a person claiming to be aggrieved, or by a
member of the Commission, alleging that an employer, employment agency, labor
organization, or joint labormanagement committee controlling apprenticeship or other
training or retraining, including on-the-job training programs, has engaged in an
unlawful employment practice, the Commission shall serve a notice of the charge
(including the date, place and circumstances of the alleged unlawful employment
practice) on such employer, employment agency, labor organization, or joint labor--
management committee (hereinafter referred to as the “respondent”) within ten days,
and shall make an investigation thereof. Charges shall be in writing under oath or
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affirmation and shall contain such information and be in such form as the Commission
requires. Charges shall not be made public by the Commission. If the Commission
determines after such investigation that there is not reasonable cause to believe that
the charge is true, it shall dismiss the charge and promptly notify the person claiming to
be aggrieved and the respondent of its action. In determining whether reasonable
cause exists, the Commission shall accord substantial weight to final findings and
orders made by State or local authorities in proceedings commenced under State or
local law pursuant to the requirements of subsections (c) and (d) of this section. If the
Commission determines after such investigation that there is reasonable cause to
believe that the charge is true, the Commission shall endeavor to eliminate any such
alleged unlawful employment practice by informal methods of conference, conciliation,
and persuasion. Nothing said or done during and as a part of such informal endeavors
may be made public by the Commission, its officers or employees, or used as evidence
in a subsequent proceeding without the written consent of the persons concerned. Any
person who makes public information in violation of this subsection shall be fined not
more than $1,000 or imprisoned for not more than one year, or both. The Commission
shall make its determination on reasonable cause as promptly as possible and, so far
as practicable, not later than one hundred and twenty days from the filing of the charge
or, where applicable under subsection (c) or (d) of this section, from the date upon
which the Commission is authorized to take action with respect to the charge.

(c) State or local enforcement proceedings; notification of State or local authority; time
for filing charges with Commission; commencement of proceedings

In the case of an alleged unlawful employment practice occurring in a State, or political
subdivision of a State, which has a State or local law prohibiting the unlawful
employment practice alleged and establishing or authorizing a State or local authority to
grant or seek relief from such practice or to institute criminal proceedings with respect
thereto upon receiving notice thereof, no charge may be filed under subsection (a) of
this section by the person aggrieved before the expiration of sixty days after
proceedings have been commenced under the State or local law, unless such
proceedings have been earlier terminated, provided that such sixty- day period shall be
extended to one hundred and twenty days during the first year after the effective date of
such State or local law. If any requirement for the commencement of such proceedings
is imposed by a State or local authority other than a requirement of the filing of a written
and signed statement of the facts upon which the proceeding is based, the proceeding
shall be deemed to have been commenced for the purposes of this subsection at the
time such statement is sent by registered mail to the appropriate State or local
authority.

(d) State or local enforcement proceedings; notification of State or local authority; time
for action on charges by Commission

In the case of any charge filed by a member of the Commission alleging an unlawful
employment practice occurring in a State or political subdivision of a State which has a
State or local law prohibiting the practice alleged and establishing or authorizing a State
or local authority to grant or seek relief from such practice or to institute criminal
proceedings with respect thereto upon receiving notice thereof, the Commission shall,
before taking any action with respect to such charge, notify the appropriate State or
local officials and, upon request, afford them a reasonable time, but not less than sixty
days (provided that such sixty-day period shall be extended to one hundred and twenty
days during the first year after the effective day of such State or local law), unless a
shorter period is requested, to act under such State or local law to remedy the practice
alleged.
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(e) Time for filing charges; time for service of notice of charge on respondent; filing of
charge by Commission with State or local agency; seniority system

(1) A charge under this section shall be filed within one hundred and eighty days after
the alleged unlawful employment practice occurred and notice of the charge (including
the date, place and circumstances of the alleged unlawful employment practice) shall be
served upon the person against whom such charge is made within ten days thereatter,
except that in a case of an unlawful employment practice with respect to which the
person aggrieved has initially instituted proceedings with a State or local agency with
authority to grant or seek relief from such practice or to institute criminal proceedings
with respect thereto upon receiving notice thereof, such charge shall be filed by or on
behalf of the person aggrieved within three hundred days after the alleged unlawful
employment practice occurred, or within thirty days after receiving notice that the State
or local agency has terminated the proceedings under the State or local law, whichever
is earlier, and a copy of such charge shall be filed by the Commission with the State or
local agency.

(2) For purposes of this section, an unlawful employment practice occurs, with respect
to a seniority system that has been adopted for an intentionally discriminatory purpose
in violation of this subchapter (whether or not that discriminatory purpose is apparent on
the face of the seniority provision), when the seniority system is adopted, when an
individual becomes subject to the seniority system, or when a person aggrieved is
injured by the application of the seniority system or provision of the system.

(3)(A) For purposes of this section, an unlawful employment practice occurs, with
respect to discrimination in compensation in violation of this title, when a discriminatory
compensation decision or other practice is adopted, when an individual becomes
subject to a discriminatory compensation decision or other practice, or when an
individual is affected by application of a discriminatory compensation decision or other
practice, including each time wages, benefits, or other compensation is paid, resulting in
whole or in part from such a decision or other practice.

(B) In addition to any relief authorized by section 1977A of the Revised Statutes (42
U.S.C. 1981a), liability may accrue and an aggrieved person may obtain relief as
provided in subsection (g)(1), including recovery of back pay for up to two years
preceding the filing of the charge, where the unlawful employment practices that have
occurred during the charge filing period are similar or related to unlawful employment
practices with regard to discrimination in compensation that occurred outside the time for
filing a charge.

(f) Civil action by Commission, Attorney General, or person aggrieved; preconditions;
procedure; appointment of attorney; payment of fees, costs, or security; intervention;
stay of Federal proceedings; action for appropriate temporary or preliminary relief
pending final disposition of charge; jurisdiction and venue of United States courts;
designation of judge to hear and determine case; assignment of case for hearing;
expedition of case; appointment of master

(2) If within thirty days after a charge is filed with the Commission or within thirty days
after expiration of any period of reference under subsection (c) or (d) of this section, the
Commission has been unable to secure from the respondent a conciliation agreement
acceptable to the Commission, the Commission may bring a civil action against any
respondent not a government, governmental agency, or political subdivision named in
the charge. In the case of a respondent which is a government, governmental agency,
or political subdivision, if the Commission has been unable to secure from the
respondent a conciliation agreement acceptable to the Commission, the Commission
shall take no further action and shall refer the case to the Attorney General who may
bring a civil action against such respondent in the appropriate United States district
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court. The person or persons aggrieved shall have the right to intervene in a civil action
brought by the Commission or the Attorney General in a case involving a government,
governmental agency, or political subdivision. If a charge filed with the Commission
pursuant to subsection (b) of this section is dismissed by the Commission, or if within
one hundred and eighty days from the filing of such charge or the expiration of any
period of reference under subsection (c) or (d) of this section, whichever is later, the
Commission has not filed a civil action under this section or the Attorney General has
not filed a civil action in a case involving a government, governmental agency, or
political subdivision, or the Commission has not entered into a conciliation agreement to
which the person aggrieved is a party, the Commission, or the Attorney General in a
case involving a government, governmental agency, or political subdivision, shall so
notify the person aggrieved and within ninety days after the giving of such notice a civil
action may be brought against the respondent named in the charge (A) by the person
claiming to be aggrieved or (B) if such charge was filed by a member of the
Commission, by any person whom the charge alleges was aggrieved by the alleged
unlawful employment practice. Upon application by the complainant and in such
circumstances as the court may deem just, the court may appoint an attorney for such
complainant and may authorize the commencement of the action without the payment of
fees, costs, or security. Upon timely application, the court may, in its discretion, permit
the Commission, or the Attorney General in a case involving a government,
governmental agency, or political subdivision, to intervene in such civil action upon
certification that the case is of general public importance. Upon request, the court may,
in its discretion, stay further proceedings for not more than sixty days pending the
termination of State or local proceedings described in subsection (c) or (d) of this
section or further efforts of the Commission to obtain voluntary compliance.

(2) Whenever a charge is filed with the Commission and the Commission concludes on
the basis of a preliminary investigation that prompt judicial action is necessary to carry
out the purposes of this Act, the Commission, or the Attorney General in a case
involving a government, governmental agency, or political subdivision, may bring an
action for appropriate temporary or preliminary relief pending final disposition of such
charge. Any temporary restraining order or other order granting preliminary or temporary
relief shall be issued in accordance with rule 65 of the Federal Rules of Civil Procedure.
It shall be the duty of a court having jurisdiction over proceedings under this section to
assign cases for hearing at the earliest practicable date and to cause such cases to be
in every way expedited.

(3) Each United States district court and each United States court of a place subject to
the jurisdiction of the United States shall have jurisdiction of actions brought under this
subchapter. Such an action may be brought in any judicial district in the State in which
the unlawful employment practice is alleged to have been committed, in the judicial
district in which the employment records relevant to such practice are maintained and
administered, or in the judicial district in which the aggrieved person would have worked
but for the alleged unlawful employment practice, but if the respondent is not found
within any such district, such an action may be brought within the judicial district in
which the respondent has his principal office. For purposes of sections 1404 and 1406
of Title 28 [United States Code], the judicial district in which the respondent has his
principal office shall in all cases be considered a district in which the action might have
been brought.

(4) 1t shall be the duty of the chief judge of the district (or in his absence, the acting chief
judge) in which the case is pending immediately to designate a judge in such district to
hear and determine the case. In the event that no judge in the district is available to
hear and determine the case, the chief judge of the district, or the acting chief judge, as
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the case may be, shall certify this fact to the chief judge of the circuit (or in his absence,
the acting chief judge) who shall then designate a district or circuit judge of the circuit to
hear and determine the case.

(5) It shall be the duty of the judge designated pursuant to this subsection to assign the
case for hearing at the earliest practicable date and to cause the case to be in every
way expedited. If such judge has not scheduled the case for trial within one hundred
and twenty days after issue has been joined, that judge may appoint a master pursuant
to rule 53 of the Federal Rules of Civil Procedure.

(9) Injunctions; appropriate affirmative action; equitable relief; accrual of back pay;
reduction of back pay; limitations on judicial orders

(1) If the court finds that the respondent has intentionally engaged in or is intentionally
engaging in an unlawful employment practice charged in the complaint, the court may
enjoin the respondent from engaging in such unlawful employment practice, and order
such affirmative action as may be appropriate, which may include, but is not limited to,
reinstatement or hiring of employees, with or without back pay (payable by the
employer, employment agency, or labor organization, as the case may be, responsible
for the unlawful employment practice), or any other equitable relief as the court deems
appropriate. Back pay liability shall not accrue from a date more than two years prior to
the filing of a charge with the Commission. Interim earnings or amounts earnable with
reasonable diligence by the person or persons discriminated against shall operate to
reduce the back pay otherwise allowable.

(2) (A) No order of the court shall require the admission or reinstatement of an individual
as a member of a union, or the hiring, reinstatement, or promotion of an individual as an
employee, or the payment to him of any back pay, if such individual was refused
admission, suspended, or expelled, or was refused employment or advancement or was
suspended or discharged for any reason other than discrimination on account of race,
color, religion, sex, or national origin or in violation of section 2000e-3(a) of this

Title [section 704(a)].

(B) On a claim in which an individual proves a violation under section 2000e-2(m) of this
title [section 703(m)] and a respondent demonstrates that the respondent would have
taken the same action in the absence of the impermissible motivating factor, the court-
(i) may grant declaratory relief, injunctive relief (except as provided in clause (ii)), and
attorney’s fees and costs demonstrated to be directly attributable only to the pursuit of a
claim under section 2000e-2(m) of this title [section 703(m)]; and

(ii) shall not award damages or issue an order requiring any admission, reinstatement,
hiring, promotion, or payment, described in subparagraph (A).

(h) Provisions of chapter 6 of Title 29 not applicable to civil actions for prevention of
unlawful practices

The provisions of chapter 6 of title 29 [the Act entitled*‘An Act to amend the Judicial Code
and to define and limit the jurisdiction of courts sitting in equity, and for other

purposes,” approved March 23, 1932 (29 U.S.C. 105-115)] shall not apply with respect to
civil actions brought under this section.

(i) Proceedings by Commission to compel compliance with judicial orders In any case in
which an employer, employment agency, or labor organization fails to comply with an
order of a court issued in a civil action brought under this section, the Commission may
commence proceedings to compel compliance with such order.

() Appeals

Any civil action brought under this section and any proceedings brought under
subsection (i) of this section shall be subject to appeal as provided in sections 1291 and
1292, Title 28 [United States Code].

(k) Attorney’s fee; liability of Commission and United States for costs



In any action or proceeding under this subchapter the court, in its discretion, may allow
the prevailing party, other than the Commission or the United States, a reasonable
attorney’s fee (including expert fees) as part of the costs, and the Commission and the
United States shall be liable for costs the same as a private person.

CIVIL ACTIONS BY THE ATTORNEY GENERAL

SEC. 2000e-6. [Section 707]

(a) Complaint

Whenever the Attorney General has reasonable cause to believe that any person or
group of persons is engaged in a pattern or practice of resistance to the full enjoyment
of any of the rights secured by this subchapter, and that the pattern or practice is of
such a nature and is intended to deny the full exercise of the rights herein described,
the Attorney General may bring a civil action in the appropriate district court of the
United States by filing with it a complaint (1) signed by him (or in his absence the Acting
Attorney General), (2) setting forth facts pertaining to such pattern or practice, and (3)
requesting such relief, including an application for a permanent or temporary injunction,
restraining order or other order against the person or persons responsible for such
pattern or practice, as he deems necessary to insure the full enjoyment of the rights
herein described.

(b) Jurisdiction; three-judge district court for cases of general public importance:
hearing, determination, expedition of action, review by Supreme Court; single judge
district court: hearing, determination, expedition of action

The district courts of the United States shall have and shall exercise jurisdiction of
proceedings instituted pursuant to this section, and in any such proceeding the Attorney
General may file with the clerk of such court a request that a court of three judges be
convened to hear and determine the case. Such request by the Attorney General shall
be accompanied by a certificate that, in his opinion, the case is of general public
importance. A copy of the certificate and request for a three-judge court shall be
immediately furnished by such clerk to the chief judge of the circuit (or in his absence,
the presiding circuit judge of the circuit) in which the case is pending. Upon receipt of
such request it shall be the duty of the chief judge of the circuit or the presiding circuit
judge, as the case may be, to designate immediately three judges in such circuit, of
whom at least one shall be a circuit judge and another of whom shall be a district judge
of the court in which the proceeding was instituted, to hear and determine such case,
and it shall be the duty of the judges so designated to assign the case for hearing at the
earliest practicable date, to participate in the hearing and determination thereof, and to
cause the case to be in every way expedited. An appeal from the final judgment of such
court will lie to the Supreme Court.

In the event the Attorney General fails to file such a request in any such proceeding, it
shall be the duty of the chief judge of the district (or in his absence, the acting chief
judge) in which the case is pending immediately to designate a judge in such district to
hear and determine the case. In the event that no judge in the district is available to
hear and determine the case, the chief judge of the district, or the acting chief judge, as
the case may be, shall certify this fact to the chief judge of the circuit (or in his absence,
the acting chief judge) who shall then designate a district or circuit judge of the circuit to
hear and determine the case.
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It shall be the duty of the judge designated pursuant to this section to assign the case
for hearing at the earliest practicable date and to cause the case to be in every way
expedited.

(c) Transfer offunctions, etc., to Commission; effective date; prerequisite to transfer;
execution of functions by Commission

Effective two years after March 24, 1972 [the date of enactment of the Equal Employment
Opportunity Act of 1972], the functions of theAttorney General under this section shall be
transferred to the Commission, together with such personnel, property, records, and
unexpended balances of appropriations, allocations, and other funds employed, used,
held, available, or to be made available in connection with such functions unless the
President submits, and neither House of Congress vetoes, a reorganization plan
pursuant to chapter 9 of Title 5 [United States Code], inconsistent with the provisions of
this subsection. The Commission shall carry out such functions in accordance with
subsections (d) and (e) of this section.

(d) Transfer of functions, etc., not to affect suits commenced pursuant to this section
prior to date of transfer

Upon the transfer of functions provided for in subsection (c) of this section, in all suits
commenced pursuant to this section prior to the date of such transfer, proceedings shall
continue without abatement, all court orders and decrees shall remain in effect, and the
Commission shall be substituted as a party for the United States of America, the
Attorney General, or the Acting Attorney General, as appropriate.

(e) Investigation and action by Commission pursuant to filing of charge of
discrimination; procedure

Subsequent to March 24, 1972 [the date of enactment of the Equal Employment Opportunity
Act of 1972], the Commission shall haveauthority to investigate and act on a charge of a
pattern or practice ofdiscrimination, whether filed by or on behalf of a person claiming to
beaggrieved or by a member of the Commission. All such actions shall beconducted in
accordance with the procedures set forth in section 2000e-50f this title [section 706].

EFFECT ON STATE LAWS

SEC. 2000e-7. [Section 708]

Nothing in this subchapter shall be deemed to exempt or relieve any person from any
liability, duty, penalty, or punishment provided by any present or future law of any State
or political subdivision of a State, other than any such law which purports to require or
permit the doing of any act which would be an unlawful employment practice under this
subchapter.

INVESTIGATIONS

SEC. 2000e-8. [Section 709]

(a) Examination and copying of evidence related to unlawful employment practices

In connection with any investigation of a charge filed under section 2000e-5 of this

title [section 706], the Commission or its designated representative shall at all
reasonable times have access to, for the purposes of examination, and the right to copy
any evidence of any person being investigated or proceeded against that relates to
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unlawful employment practices covered by this subchapter and is relevant to the charge
under investigation.

(b) Cooperation with State and local agencies administering State fair employment
practices laws; participation in and contribution to research and other projects;
utilization of services; payment in advance or reimbursement; agreements and
rescission of agreements

The Commission may cooperate with State and local agencies charged with the
administration of State fair employment practices laws and, with the consent of such
agencies, may, for the purpose of carrying out its functions and duties under this
subchapter and within the limitation of funds appropriated specifically for such purpose,
engage in and contribute to the cost of research and other projects of mutual interest
undertaken by such agencies, and utilize the services of such agencies and their
employees, and, notwithstanding any other provision of law, pay by advance or
reimbursement such agencies and their employees for services rendered to assist the
Commission in carrying out this subchapter. In furtherance of such cooperative efforts,
the Commission may enter into written agreements with such State or local agencies
and such agreements may include provisions under which the Commission shall refrain
from processing a charge in any cases or class of cases specified in such agreements
or under which the Commission shall relieve any person or class of persons in such
State or locality from requirements imposed under this section. The Commission shall
rescind any such agreement whenever it determines that the agreement no longer
serves the interest of effective enforcement of this subchapter.

(c) Execution, retention, and preservation of records; reports to Commission; training
program records; appropriate relief from regulation or order for undue hardship;
procedure for exemption; judicial action to compel compliance

Every employer, employment agency, and labor organization subject to this subchapter
shall (1) make and keep such records relevant to the determinations of whether
unlawful employment practices have been or are being committed, (2) preserve such
records for such periods, and (3) make such reports therefrom as the Commission shall
prescribe by regulation or order, after public hearing, as reasonable, necessary, or
appropriate for the enforcement of this subchapter or the regulations or orders
thereunder. The Commission shall, by regulation, require each employer, labor
organization, and joint labor-management committee subject to this subchapter which
controls an apprenticeship or other training program to maintain such records as are
reasonably necessary to carry out the purposes of this subchapter, including, but not
limited to, a list of applicants who wish to participate in such program, including the
chronological order in which applications were received, and to furnish to the
Commission upon request, a detailed description of the manner in which persons are
selected to participate in the apprenticeship or other training program. Any employer,
employment agency, labor organization, or joint labor-management committee which
believes that the application to it of any regulation or order issued under this section
would result in undue hardship may apply to the Commission for an exemption from the
application of such regulation or order, and, if such application for an exemption is
denied, bring a civil action in the United States district court for the district where such
records are kept. If the Commission or the court, as the case may be, finds that the
application of the regulation or order to the employer, employment agency, or labor
organization in question would impose an undue hardship, the Commission or the
court, as the case may be, may grant appropriate relief. If any person required to
comply with the provisions of this subsection fails or refuses to do so, the United States
district court for the district in which such person is found, resides, or transacts
business, shall, upon application of the Commission, or the Attorney General in a case
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involving a government, governmental agency or political subdivision, have jurisdiction
to issue to such person an order requiring him to comply.

(d) Consultation and coordination between Commission and interested State and
Federal agencies in prescribing recordkeeping and reporting requirements; availability
of information furnished pursuant to recordkeeping and reporting requirements;
conditions on availability

In prescribing requirements pursuant to subsection (c) of this section, the Commission
shall consult with other interested State and Federal agencies and shall endeavor to
coordinate its requirements with those adopted by such agencies. The Commission
shall furnish upon request and without cost to any State or local agency charged with
the administration of a fair employment practice law information obtained pursuant to
subsection (c) of this section from any employer, employment agency, labor
organization, or joint labor-management committee subject to the jurisdiction of such
agency. Such information shall be furnished on condition that it not be made public by
the recipient agency prior to the institution of a proceeding under State or local law
involving such information. If this condition is violated by a recipient agency, the
Commission may decline to honor subsequent requests pursuant to this subsection.
(e) Prohibited disclosures; penalties

It shall be unlawful for any officer or employee of the Commission to make public in any
manner whatever any information obtained by the Commission pursuant to its authority
under this section prior to the institution of any proceeding under this subchapter
involving such information. Any officer or employee of the Commission who shall make
public in any manner whatever any information in violation of this subsection shall be
guilty of a misdemeanor and upon conviction thereof, shall be fined not more than
$1,000, or imprisoned not more than one year.

CONDUCT OF HEARINGS AND INVESTIGATIONS PURSUANT TO SECTION 161
OF Title 29

SEC. 2000e-9. [Section 710]

For the purpose of all hearings and investigations conducted by the Commission or its
duly authorized agents or agencies, section 161 of Title 29 [section 11 of the National
Labor Relations Act] shall apply.

POSTING OF NOTICES; PENALTIES

SEC. 2000e-10. [Section 711]

(a) Every employer, employment agency, and labor organization, as the case may be,
shall post and keep posted in conspicuous places upon its premises where notices to
employees, applicants for employment, and members are customarily posted a notice
to be prepared or approved by the Commission setting forth excerpts from or,
summaries of, the pertinent provisions of this subchapter and information pertinent to
the filing of a complaint.

(b) A willful violation of this section shall be punishable by a fine of not more than $100
for each separate offense.
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VETERANS’ SPECIAL RIGHTS OR PREFERENCE

SEC. 2000e-11. [Section 712]
Nothing contained in this subchapter shall be construed to repeal or modify any
Federal, State, territorial, or local law creating special rights or preference for veterans.

REGULATIONS; CONFORMITY OF REGULATIONS WITH ADMINISTRATIVE
PROCEDURE PROVISIONS; RELIANCE ON INTERPRETATIONS AND
INSTRUCTIONS OF COMMISSION

SEC. 2000e-12. [Section 713]

(a) The Commission shall have authority from time to time to issue, amend, or rescind
suitable procedural regulations to carry out the provisions of this subchapter.
Regulations issued under this section shall be in conformity with the standards and
limitations of subchapter Il of chapter 5 of Title 5 [originally, the Administrative Procedure
Act].

(b) In any action or proceeding based on any alleged unlawful employment practice, no
person shall be subject to any liability or punishment for or on account of (1) the
commission by such person of an unlawful employment practice if he pleads and
proves that the act or omission complained of was in good faith, in conformity with, and
in reliance on any written interpretation or opinion of the Commission, or (2) the failure
of such person to publish and file any information required by any provision of this
subchapter if he pleads and proves that he failed to publish and file such information in
good faith, in conformity with the instructions of the Commission issued under this
subchapter regarding the filing of such information. Such a defense, if established, shall
be a bar to the action or proceeding, notwithstanding that (A) after such act or omission,
such interpretation or opinion is modified or rescinded or is determined by judicial
authority to be invalid or of no legal effect, or (B) after publishing or filing the description
and annual reports, such publication or filing is determined by judicial authority not to be
in conformity with the requirements of this subchapter.

APPLICATION TO PERSONNEL OF COMMISSION OF SECTIONS 111 AND 1114 OF
TITLE 18; PUNISHMENT FOR VIOLATION OF SECTION 1114 OF TITLE 18

SEC. 2000e-13. [Section 714]

The provisions of sections 111 and 1114, Title 18 [United States Code], shall apply to
officers, agents, and employees of the Commission in the performance of their official
duties. Notwithstanding the provisions of sections 111 and 1114 of Title 18 [United
States Code], whoever in violation of the provisions of section 1114 of such title kills a
person while engaged in or on account of the performance of his official functions under
this Act shall be punished by imprisonment for any term of years or for life.
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TRANSFER OF AUTHORITY

[Administration of the duties of the Equal Employment Opportunity Coordinating Council was
transferred to the Equal Employment Opportunity Commission effective July 1, 1978, under the
President's Reorganization Plan of 1978.]

EQUAL EMPLOYMENT OPPORTUNITY COORDINATING COUNCIL;
ESTABLISHMENT; COMPOSITION; DUTIES; REPORT TO PRESIDENT AND
CONGRESS

SEC. 2000e-14. [Section 715]

[Original introductory text: There shall be established an Equal Employment Opportunity
Coordinating Council (hereinafter referred to in this section as the Council) composed of the
Secretary of Labor, the Chairman of the Equal Employment Opportunity Commission, the
Attorney General, the Chairman of the United States Civil Service Commission, and the
Chairman of the United States Civil Rights Commission, or their respective delegates.]

The Equal Employment Opportunity Commission [originally, Council] shall have the
responsibility for developing and implementing agreements, policies and practices
designed to maximize effort, promote efficiency, and eliminate conflict, competition,
duplication and inconsistency among the operations, functions and jurisdictions of the
various departments, agencies and branches of the Federal Government responsible
for the implementation and enforcement of equal employment opportunity legislation,
orders, and policies. On or before October 1 [originally, July 1] of each year, the Equal
Employment Opportunity Commission [originally, Council] shall transmit to the
President and to the Congress a report of its activities, together with such
recommendations for legislative or administrative changes as it concludes are desirable
to further promote the purposes of this section.

PRESIDENTIAL CONFERENCES; ACQUAINTANCE OF LEADERSHIP WITH
PROVISIONS FOR EMPLOYMENT RIGHTS AND OBLIGATIONS; PLANS FOR FAIR
ADMINISTRATION; MEMBERSHIP

SEC. 2000e-15. [Section 716]

[Original text: (a) This title shall become effective one year after the date of its enactment.

(b) Notwithstanding subsection (a), sections of this title other than sections 703, 704, 706, and
707 shall become effective immediately.

(c)] The President shall, as soon as feasible after July 2, 1964 [the date of enactment of
this title], convene one or more conferences for the purpose of enabling the leaders of
groups whose members will be affected by this subchapter to become familiar with the
rights afforded and obligations imposed by its provisions, and for the purpose of making
plans which will result in the fair and effective administration of this subchapter when all
of its provisions become effective. The President shall invite the participation in such
conference or conferences of (1) the members of the President’'s Committee on Equal
Employment Opportunity, (2) the members of the Commission on Civil Rights, (3)
representatives of State and local agencies engaged in furthering equal employment
opportunity, (4) representatives of private agencies engaged in furthering equal
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employment opportunity, and (5) representatives of employers, labor organizations, and
employment agencies who will be subject to this subchapter.

TRANSFER OF AUTHORITY

[Enforcement of Section 717 was transferred to the Equal Employment Opportunity Commission
from the Civil Service Commission (Office of Personnel Management) effective January 1, 1979
under the President’s Reorganization Plan No. 1 of 1978.]

EMPLOYMENT BY FEDERAL GOVERNMENT

SEC. 2000e-16. [Section 717]

(a) Discriminatory practices prohibited; employees or applicants for employment subject
to coverage

All personnel actions affecting employees or applicants for employment (except with
regard to aliens employed outside the limits of the United States) in military
departments as defined in section 102 of Title 5 [United States Code], in executive
agencies [originally, other than the General Accounting Office] as defined in section 105 of
Title 5 [United States Code] (including employees and applicants for employment who
are paid from nonappropriated funds), in the United States Postal Service and the
Postal Regulatory Commission, in those units of the Government of the District of
Columbia having positions in the competitive service, and in those units of the judicial
branch of the Federal Government having positions in the competitive service, in the
Smithsonian Institution, and in the Government Printing Office, the Government
Accountability Office, and the Library of Congress shall be made free from any
discrimination based on race, color, religion, sex, or national origin.

(b) Equal Employment Opportunity Commission; enforcement powers; issuance of
rules, regulations, etc.; annual review and approval of national and regional equal
employment opportunity plans; review and evaluation of equal employment opportunity
programs and publication of progress reports; consultations with interested parties;
compliance with rules, regulations, etc.; contents of national and regional equal
employment opportunity plans; authority of Librarian of Congress

Except as otherwise provided in this subsection, the Equal Employment Opportunity
Commission [originally, Civil Service Commission] shall have authority to enforce the
provisions of subsection (a) of this section through appropriate remedies, including
reinstatement or hiring of employees with or without back pay, as will effectuate the
policies of this section, and shall issue such rules, regulations, orders and instructions
as it deems necessary and appropriate to carry out its responsibilities under this
section. The Equal Employment Opportunity Commission [originally, Civil Service
Commission] shall-

(1) be responsible for the annual review and approval of a national and regional equal
employment opportunity plan which each department and agency and each appropriate
unit referred to in subsection (a) of this section shall submit in order to maintain an
affirmative program of equal employment opportunity for all such employees and
applicants for employment;
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(2) be responsible for the review and evaluation of the operation of all agency equal
employment opportunity programs, periodically obtaining and publishing (on at least a
semiannual basis) progress reports from each such department, agency, or unit; and
(3) consult with and solicit the recommendations of interested individuals, groups, and
organizations relating to equal employment opportunity.

The head of each such department, agency, or unit shall comply with such rules,
regulations, orders, and instructions which shall include a provision that an employee or
applicant for employment shall be notified of any final action taken on any complaint of
discrimination filed by him thereunder. The plan submitted by each department, agency,
and unit shall include, but not be limited to-

(1) provision for the establishment of training and education programs designed to
provide a maximum opportunity for employees to advance so as to perform at their
highest potential; and

(2) a description of the qualifications in terms of training and experience relating to equal
employment opportunity for the principal and operating officials of each such
department, agency, or unit responsible for carrying out the equal employment
opportunity program and of the allocation of personnel and resources proposed by such
department, agency, or unit to carry out its equal employment opportunity program.
With respect to employment in the Library of Congress, authorities granted in this
subsection to the Equal Employment Opportunity Commission [originally, Civil Service
Commission] shall be exercised by the Librarian of Congress.

(c) Civil action by employee or applicant for employment for redress of grievances; time
for bringing of action; head of department, agency, or unit as defendant

Within 90 days of receipt of notice of final action taken by a department, agency, or unit
referred to in subsection (a) of this section, or by the Equal Employment Opportunity
Commission [originally, Civil Service Commission] upon an appeal from a decision or
order of such department, agency, or unit on a complaint of discrimination based on
race, color, religion, sex or national origin, brought pursuant to subsection (a) of this
section, Executive Order 11478 or any succeeding Executive orders, or after one
hundred and eighty days from the filing of the initial charge with the department,
agency, or unit or with the Equal Employment Opportunity Commission [originally, Civil
Service Commission] on appeal from a decision or order of such department, agency, or
unit until such time as final action may be taken by a department, agency, or unit, an
employee or applicant for employment, if aggrieved by the final disposition of his
complaint, or by the failure to take final action on his complaint, may file a civil action as
provided in section 2000e-5 of this title [section 706], in which civil action the head of the
department, agency, or unit, as appropriate, shall be the defendant.

(d) Section 2000e-5(f) through (k) of this title applicable to civil actions

The provisions of section 2000e-5(f) through (k) of this title [section 706(f) through (k)], as
applicable, shall govern civil actions brought hereunder, and the same interest to
compensate for delay in payment shall be available as in cases involving nonpublic
parties.

(e) Government agency or official not relieved of responsibility to assure
nondiscrimination in employment or equal employment opportunity

Nothing contained in this Act shall relieve any Government agency or official of its or his
primary responsibility to assure nondiscrimination in employment as required by the
Constitution and statutes or of its or his responsibilities under Executive Order 11478
relating to equal employment opportunity in the Federal Government.

(f) Section 2000e-5(e)(3) [Section 706(e)(3)] shall apply to complaints of discrimination in
compensation under this section.
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PROCEDURE FOR DENIAL, WITHHOLDING, TERMINATION, OR SUSPENSION OF
GOVERNMENT CONTRACT SUBSEQUENT TO ACCEPTANCE BY GOVERNMENT
OF AFFIRMATIVE ACTION PLAN OF EMPLOYER; TIME OF ACCEPTANCE OF
PLAN

SEC. 2000e-17. [Section 718]

No Government contract, or portion thereof, with any employer, shall be denied,
withheld, terminated, or suspended, by any agency or officer of the United States under
any equal employment opportunity law or order, where such employer has an
affirmative action plan which has previously been accepted by the Government for the
same facility within the past twelve months without first according such employer full
hearing and adjudication under the provisions of section 554 of Title 5 [United States
Code], and the following pertinent sections: Provided, That if such employer has
deviated substantially from such previously agreed to affirmative action plan, this
section shall not apply: Provided further, That for the purposes of this section an
affirmative action plan shall be deemed to have been accepted by the Government at
the time the appropriate compliance agency has accepted such plan unless within forty-
five days thereafter the Office of Federal Contract Compliance has disapproved such
plan.
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