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        AP 3440 
 
 

Kern Community College District 
Administrative Procedure 

Chapter 3 – General Institution 
 
 
AP 3440 SERVICE ANIMALS 
 
References: 

Civil Code Sections 54 et seq.; 
Penal Code Section 365.5; 
The Americans with Disabilities Act of 1990 -- 42 United States Code Sections 
12101 et seq.; 
28 Code of Federal Regulations Part 35; 
28 Code of Federal Regulations Part 36; 
34 Code of Federal Regulations Part 104.44(b) 

 
 
NOTE:  This procedure is legally required. 
 
The District will allow an individual with a disability to use a service animal in District 
facilities and on District campuses in compliance with state and federal law. 
 
The District will allow an individual with a disability to use a miniature horse as a service 
animal in District facilities and on District campuses if the miniature horse has been 
individually trained to do work or perform tasks for the benefit of the individual with a 
disability and the District has determined, based on the assessment factors provided in 
this procedure, that a reasonable accommodation can be made. 
 
The District will allow an individual with a disability to be accompanied by his/her service 
animal in all areas of the District’s facilities where members of the public, invitees, 
clients, customers, patrons, or participants in services, programs or activities, as 
relevant, are allowed to go. 
 
These procedures shall also be applicable to an individual who is training a service 
animal. 
 
Service Animal Defined 
A “service animal” for purposes of this procedure means any dog (or miniature horse, as 
provided herein) that is individually trained to do work or perform tasks for the benefit of 
an individual with a disability, including a physical, sensory, psychiatric, intellectual, or 
other mental disability. 
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Other species of animals, whether wild or domestic, trained or untrained, are not service 
animals for the purposes of this definition. 
 
The work or tasks performed by a service animal must be directly related to the 
handler's disability.  The crime deterrent effects of an animal's presence and the 
provision of emotional support, well-being, comfort, or companionship do not constitute 
work or tasks for the purposes of this definition. 
 
Exceptions 
The District may ask an individual with a disability to remove a service animal from the 
premises if: 

• The animal is out of control and the animal's handler does not take effective 
action to control it; or 

• The animal is not housebroken. 
 
If a service animal is excluded under one of these exceptions, the District will give the 
individual with a disability the opportunity to obtain goods, services, and 
accommodations or to participate in the service, program, or activity without having the 
service animal on the premises. 
 
Assessment Factors for Miniature Horses 
The District shall consider the following factors: 

• The type, size, and weight of the miniature horse and whether the facility can 
accommodate these features; 

• Whether the handler has sufficient control of the miniature horse; 
• Whether the miniature horse is housebroken; and 
• Whether the miniature horse's presence in a specific facility compromises 

legitimate safety requirements that are necessary for safe operation. 
 
Control 
The service animal must have a harness, leash, or other tether, unless either the 
handler is unable because of a disability to use a harness, leash, or other tether, or the 
use of a harness, leash, or other tether would interfere with the service animal's safe, 
effective performance of work or tasks, in which case the service animal must be 
otherwise under the handler's control (e.g., voice control, signals, or other effective 
means). 
 
Care or Supervision 
The District is not responsible for the care or supervision of the animal. 
 
Inquiries by the District 
The District may make two inquiries to determine whether an animal qualifies as a 
service animal: 

• Whether the animal is required because of a disability; and 
• What work or task the animal has been trained to perform. 
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The District will not make either of these inquiries when it is readily apparent that an 
animal is trained to do work or perform tasks for an individual with a disability (e.g., the 
dog is observed guiding an individual who is blind or has low vision, pulling a person's 
wheelchair, or providing assistance with stability or balance to an individual with an 
observable mobility disability). 
 
An individual may choose to produce a county service dog license or identification tag 
as proof that the animal is a service animal.  Licensure or certification is not required in 
order to meet the definition of service animal under this procedure.  There are no 
licensing or certification requirements for miniature horses. 
 
No Surcharge 
The District will not ask or require an individual with a disability to pay a surcharge, even 
if people accompanied by pets are required to pay fees, or to comply with other 
requirements generally not applicable to people without pets.  If the District normally 
charges individuals for damage caused by pets, an individual with a disability may be 
charged for damage caused by his/her service animal. 
 
 
NOTE:  The red ink signifies language that is legally required and recommended by the Policy & 
Procedure Service and its legal counsel (Liebert Cassidy Whitmore).  The Policy & Procedure Service 
issued this procedure in July 2011. 
 
Approved:   
 

 

(This is a new procedure)  
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Legal Citations for AP 3440 
 

CIVIL CODE SECTIONS 54-55.3 
54.  (a) Individuals with disabilities or medical conditions have 
the same right as the general public to the full and free use of the 
streets, highways, sidewalks, walkways, public buildings, medical 
facilities, including hospitals, clinics, and physicians' offices, 
public facilities, and other public places. 
   (b) For purposes of this section: 
   (1) "Disability" means any mental or physical disability as 
defined in Section 12926 of the Government Code. 
   (2) "Medical condition" has the same meaning as defined in 
subdivision (h) of Section 12926 of the Government Code. 
   (c) A violation of the right of an individual under the Americans 
with Disabilities Act of 1990 (Public Law 101-336) also constitutes a 
violation of this section. 
 
 
54.1.  (a) (1) Individuals with disabilities shall be entitled to 
full and equal access, as other members of the general public, to 
accommodations, advantages, facilities, medical facilities, including 
hospitals, clinics, and physicians' offices, and privileges of all 
common carriers, airplanes, motor vehicles, railroad trains, 
motorbuses, streetcars, boats, or any other public conveyances or 
modes of transportation (whether private, public, franchised, 
licensed, contracted, or otherwise provided), telephone facilities, 
adoption agencies, private schools, hotels, lodging places, places of 
public accommodation, amusement, or resort, and other places to 
which the general public is invited, subject only to the conditions 
and limitations established by law, or state or federal regulation, 
and applicable alike to all persons. 
   (2) As used in this section, "telephone facilities" means tariff 
items and other equipment and services that have been approved by the 
Public Utilities Commission to be used by individuals with 
disabilities in a manner feasible and compatible with the existing 
telephone network provided by the telephone companies. 
   (3) "Full and equal access," for purposes of this section in its 
application to transportation, means access that meets the standards 
of Titles II and III of the Americans with Disabilities Act of 1990 
(Public Law 101-336) and federal regulations adopted pursuant 
thereto, except that, if the laws of this state prescribe higher 
standards, it shall mean access that meets those higher standards. 
   (b) (1) Individuals with disabilities shall be entitled to full 
and equal access, as other members of the general public, to all 
housing accommodations offered for rent, lease, or compensation in 
this state, subject to the conditions and limitations established by 
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law, or state or federal regulation, and applicable alike to all 
persons. 
   (2) "Housing accommodations" means any real property, or portion 
thereof, that is used or occupied, or is intended, arranged, or 
designed to be used or occupied, as the home, residence, or sleeping 
place of one or more human beings, but shall not include any 
accommodations included within subdivision (a) or any single-family 
residence the occupants of which rent, lease, or furnish for 
compensation not more than one room therein. 
   (3) (A) Any person renting, leasing, or otherwise providing real 
property for compensation shall not refuse to permit an individual 
with a disability, at that person's expense, to make reasonable 
modifications of the existing rented premises if the modifications 
are necessary to afford the person full enjoyment of the premises. 
However, any modifications under this paragraph may be conditioned on 
the disabled tenant entering into an agreement to restore the 
interior of the premises to the condition existing prior to the 
modifications. No additional security may be required on account of 
an election to make modifications to the rented premises under this 
paragraph, but the lessor and tenant may negotiate, as part of the 
agreement to restore the premises, a provision requiring the disabled 
tenant to pay an amount into an escrow account, not to exceed a 
reasonable estimate of the cost of restoring the premises. 
   (B) Any person renting, leasing, or otherwise providing real 
property for compensation shall not refuse to make reasonable 
accommodations in rules, policies, practices, or services, when those 
accommodations may be necessary to afford individuals with a 
disability equal opportunity to use and enjoy the premises. 
   (4) Nothing in this subdivision shall require any person renting, 
leasing, or providing for compensation real property to modify his or 
her property in any way or provide a higher degree of care for an 
individual with a disability than for an individual who is not 
disabled. 
   (5) Except as provided in paragraph (6), nothing in this part 
shall require any person renting, leasing, or providing for 
compensation real property, if that person refuses to accept tenants 
who have dogs, to accept as a tenant an individual with a disability 
who has a dog. 
   (6) (A) It shall be deemed a denial of equal access to housing 
accommodations within the meaning of this subdivision for any person, 
firm, or corporation to refuse to lease or rent housing 
accommodations to an individual who is blind or visually impaired on 
the basis that the individual uses the services of a guide dog, an 
individual who is deaf or hearing impaired on the basis that the 
individual uses the services of a signal dog, or to an individual 
with any other disability on the basis that the individual uses the 
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services of a service dog, or to refuse to permit such an individual 
who is blind or visually impaired to keep a guide dog, an individual 
who is deaf or hearing impaired to keep a signal dog, or an 
individual with any other disability to keep a service dog on the 
premises. 
   (B) Except in the normal performance of duty as a mobility or 
signal aid, nothing contained in this paragraph shall be construed to 
prevent the owner of a housing accommodation from establishing terms 
in a lease or rental agreement that reasonably regulate the presence 
of guide dogs, signal dogs, or service dogs on the premises of a 
housing accommodation, nor shall this paragraph be construed to 
relieve a tenant from any liability otherwise imposed by law for real 
and personal property damages caused by such a dog when proof of the 
same exists. 
   (C) (i) As used in this subdivision, "guide dog" means any guide 
dog that was trained by a person licensed under Chapter 9.5 
(commencing with Section 7200) of Division 3 of the Business and 
Professions Code or as defined in the regulations implementing Title 
III of the Americans with Disabilities Act of 1990 (Public Law 
101-336). 
   (ii) As used in this subdivision, "signal dog" means any dog 
trained to alert an individual who is deaf or hearing impaired to 
intruders or sounds. 
   (iii) As used in this subdivision, "service dog" means any dog 
individually trained to the requirements of the individual with a 
disability, including, but not limited to, minimal protection work, 
rescue work, pulling a wheelchair, or fetching dropped items. 
   (7) It shall be deemed a denial of equal access to housing 
accommodations within the meaning of this subdivision for any person, 
firm, or corporation to refuse to lease or rent housing 
accommodations to an individual who is blind or visually impaired, an 
individual who is deaf or hearing impaired, or other individual with 
a disability on the basis that the individual with a disability is 
partially or wholly dependent upon the income of his or her spouse, 
if the spouse is a party to the lease or rental agreement. Nothing in 
this subdivision, however, shall prohibit a lessor or landlord from 
considering the aggregate financial status of an individual with a 
disability and his or her spouse. 
   (c) Visually impaired or blind persons and persons licensed to 
train guide dogs for individuals who are visually impaired or blind 
pursuant to Chapter 9.5 (commencing with Section 7200) of Division 3 
of the Business and Professions Code or guide dogs as defined in the 
regulations implementing Title III of the Americans with Disabilities 
Act of 1990 (Public Law 101-336), and persons who are deaf or 
hearing impaired and persons authorized to train signal dogs for 
individuals who are deaf or hearing impaired, and other individuals 
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with a disability and persons authorized to train service dogs for 
individuals with a disability, may take dogs, for the purpose of 
training them as guide dogs, signal dogs, or service dogs in any of 
the places specified in subdivisions (a) and (b). These persons shall 
ensure that the dog is on a leash and tagged as a guide dog, signal 
dog, or service dog by identification tag issued by the county clerk, 
animal control department, or other agency, as authorized by Chapter 
3.5 (commencing with Section 30850) of Division 14 of the Food and 
Agricultural Code. In addition, the person shall be liable for any 
provable damage done to the premises or facilities by his or her dog. 
   (d) A violation of the right of an individual under the Americans 
with Disabilities Act of 1990 (Public Law 101-336) also constitutes a 
violation of this section, and nothing in this section shall be 
construed to limit the access of any person in violation of that act. 
   (e) Nothing in this section shall preclude the requirement of the 
showing of a license plate or disabled placard when required by 
enforcement units enforcing disabled persons parking violations 
pursuant to Sections 22507.8 and 22511.8 of the Vehicle Code. 
 
 
54.2.  (a) Every individual with a disability has the right to be 
accompanied by a guide dog, signal dog, or service dog, especially 
trained for the purpose, in any of the places specified in Section 
54.1 without being required to pay an extra charge or security 
deposit for the guide dog, signal dog, or service dog. However, the 
individual shall be liable for any damage done to the premises or 
facilities by his or her dog. 
   (b) Individuals who are blind or otherwise visually impaired and 
persons licensed to train guide dogs for individuals who are blind or 
visually impaired pursuant to Chapter 9.5 (commencing with Section 
7200) of Division 3 of the Business and Professions Code or as 
defined in regulations implementing Title III of the Americans with 
Disabilities Act of 1990 (Public Law 101-336), and individuals who 
are deaf or hearing impaired and persons authorized to train signal 
dogs for individuals who are deaf or hearing impaired, and 
individuals with a disability and persons who are authorized to train 
service dogs for the individuals with a disability may take dogs, 
for the purpose of training them as guide dogs, signal dogs, or 
service dogs in any of the places specified in Section 54.1 without 
being required to pay an extra charge or security deposit for the 
guide dog, signal dog, or service dog. However, the person shall be 
liable for any damage done to the premises or facilities by his or 
her dog. These persons shall ensure the dog is on a leash and tagged 
as a guide dog, signal dog, or service dog by an identification tag 
issued by the county clerk, animal control department, or other 
agency, as authorized by Chapter 3.5 (commencing with Section 30850) 
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of Title 14 of the Food and Agricultural Code. 
    A violation of the right of an individual under the Americans 
with Disabilities Act of 1990 (Public Law 101-336) also constitutes a 
violation of this section, and nothing in this section shall be 
construed to limit the access of any person in violation of that act. 
   (c) As used in this section, the terms "guide dog," "signal dog," 
and "service dog" have the same meanings as specified in Section 
54.1. 
   (d) Nothing in this section precludes the requirement of the 
showing of a license plate or disabled placard when required by 
enforcement units enforcing disabled persons parking violations 
pursuant to Sections 22507.8 and 22511.8 of the Vehicle Code. 
 
 
54.25.  (a) (1) A peace officer or firefighter assigned to a canine 
unit or the handler of a search and rescue dog assigned to duty away 
from his or her home jurisdiction because of a declared federal, 
state, or local emergency, or an official mutual aid request or 
training, and in the course and scope of his or her duties shall not 
be denied service based on the presence of the dog or discriminated 
against in hotels, lodging establishments, eating establishments, or 
public transportation by being required to pay an extra charge or 
security deposit for the dog. However, the peace officer's law 
enforcement agency, the firefighter's fire agency, or the handler of 
a search and rescue dog shall be liable for any damages to the 
premises or facilities caused by the dog. 
   (2) Any person, firm, association, or corporation, or the agent of 
any person, firm, association, or corporation that prevents a peace 
officer or a firefighter assigned to a canine unit and his or her dog 
or the handler of a search and rescue dog and his or her dog from 
exercising, or interferes in the exercise of, the rights specified in 
this section is subject to a civil fine not exceeding one thousand 
dollars ($1,000). 
   (b)  For purposes of this section, the following definitions 
apply: 
   (1) "Declared emergency" is any emergency declared by the 
President of the United States, the Governor of a state, or local 
authorities. 
   (2) "Handler of a search and rescue dog" means a person in 
possession of a dog that is in training to become registered and 
approved as a search and rescue dog, or that is currently registered 
and approved for tasks, including, but not limited to, locating 
missing persons, discovering controlled substances, explosives, or 
cadavers, or locating victims in collapsed structures, and assisting 
with peace officer on-command searches for suspects and victims at 
crime scenes. 
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   (3) "Peace officer's or firefighter's dog" means a dog owned by a 
public law enforcement agency or fire department and under the 
control of a peace officer or firefighter assigned to a canine unit 
that has been trained in matters, including, but not limited to, 
discovering controlled substances, explosives, cadavers, victims in 
collapsed structures, and peace officer on-command searches for 
suspects and victims at crime scenes. 
   (4) "Search and rescue dog" means a dog that is officially 
affiliated with, or sponsored by, a governmental agency and that has 
been trained and approved as a search and rescue dog, or that is 
currently registered and approved for search and rescue work with a 
search and rescue team affiliated with the California Emergency 
Management Agency. The term also includes a dog that is in training 
to become registered and approved for that work. 
   (c) Nothing in this section is intended to affect any civil 
remedies available for a violation of this section. 
   (d) This section is intended to provide accessibility without 
discrimination to a peace officer or firefighter with a peace officer' 
s or firefighter's dog or a handler of a search and rescue dog with a 
search and rescue dog in hotels, lodging places, eating 
establishments, and public transportation. 
   (e) Nothing in this section is intended to prevent the removal of 
the search and rescue dog in the event the search and rescue dog 
creates an excessive disturbance to the quiet enjoyment of the 
property. In the event of an excessive disturbance, the peace 
officer, firefighter, or handler of the search and rescue dog shall 
be given a minimum of one warning notice of the excessive disturbance 
and an opportunity to correct the disturbance. The mere presence of 
the dog within the hotel, lodging establishment, food establishment, 
or public transportation shall not be considered an excessive 
disturbance. 
 
 
54.3.  (a) Any person or persons, firm or corporation who denies or 
interferes with admittance to or enjoyment of the public facilities 
as specified in Sections 54 and 54.1 or otherwise interferes with the 
rights of an individual with a disability under Sections 54, 54.1 
and 54.2 is liable for each offense for the actual damages and any 
amount as may be determined by a jury, or the court sitting without a 
jury, up to a maximum of three times the amount of actual damages 
but in no case less than one thousand dollars ($1,000), and attorney' 
s fees as may be determined by the court in addition thereto, 
suffered by any person denied any of the rights provided in Sections 
54, 54.1, and 54.2. "Interfere," for purposes of this section, 
includes, but is not limited to, preventing or causing the prevention 
of a guide dog, signal dog, or service dog from carrying out its 
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functions in assisting a disabled person. 
   (b) Any person who claims to be aggrieved by an alleged unlawful 
practice in violation of Section 54, 54.1, or 54.2 may also file a 
verified complaint with the Department of Fair Employment and Housing 
pursuant to Section 12948 of the Government Code. The remedies in 
this section are nonexclusive and are in addition to any other remedy 
provided by law, including, but not limited to, any action for 
injunctive or other equitable relief available to the aggrieved party 
or brought in the name of the people of this state or of the United 
States. 
   (c) A person may not be held liable for damages pursuant to both 
this section and Section 52 for the same act or failure to act. 
 
 
54.4.  A blind or otherwise visually impaired pedestrian shall have 
all of the rights and privileges conferred by law upon other persons 
in any of the places, accommodations, or conveyances specified in 
Sections 54 and 54.1, notwithstanding the fact that the person is not 
carrying a predominantly white cane (with or without a red tip), or 
using a guide dog. The failure of a blind or otherwise visually 
impaired person to carry such a cane or to use such a guide dog shall 
not constitute negligence per se. 
 
 
54.5.  Each year, the Governor shall publicly proclaim October 15 as 
White Cane Safety Day. He or she shall issue a proclamation in 
which: 
   (a) Comments shall be made upon the significance of this chapter. 
   (b) Citizens of the state are called upon to observe the 
provisions of this chapter and to take precautions necessary to the 
safety of disabled persons. 
   (c) Citizens of the state are reminded of the policies with 
respect to disabled persons declared in this chapter and he urges the 
citizens to cooperate in giving effect to them. 
   (d) Emphasis shall be made on the need of the citizenry to be 
aware of the presence of disabled persons in the community and to 
keep safe and functional for the disabled the streets, highways, 
sidewalks, walkways, public buildings, public facilities, other 
public places, places of public accommodation, amusement and resort, 
and other places to which the public is invited, and to offer 
assistance to disabled persons upon appropriate occasions. 
   (e) It is the policy of this state to encourage and enable 
disabled persons to participate fully in the social and economic life 
of the state and to engage in remunerative employment. 
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54.6.  As used in this part, "visually impaired" includes blindness 
and means having central visual acuity not to exceed 20/200 in the 
better eye, with corrected lenses, as measured by the Snellen test, 
or visual acuity greater than 20/200, but with a limitation in the 
field of vision such that the widest diameter of the visual field 
subtends an angle not greater than 20 degrees. 
 
 
54.7.  (a) Notwithstanding any other provision of law, the 
provisions of this part shall not be construed to require zoos or 
wild animal parks to allow guide dogs, signal dogs, or service dogs 
to accompany individuals with a disability in areas of the zoo or 
park where zoo or park animals are not separated from members of the 
public by a physical barrier. As used in this section, "physical 
barrier" does not include an automobile or other conveyance. 
   (b) Any zoo or wild animal park that does not permit guide dogs, 
signal dogs, or service dogs to accompany individuals with a 
disability therein shall maintain, free of charge, adequate kennel 
facilities for the use of guide dogs, signal dogs, or service dogs 
belonging to these persons. These facilities shall be of a character 
commensurate with the anticipated daily attendance of individuals 
with a disability. The facilities shall be in an area not accessible 
to the general public, shall be equipped with water and utensils for 
the consumption thereof, and shall otherwise be safe, clean, and 
comfortable. 
   (c) Any zoo or wild animal park that does not permit guide dogs to 
accompany blind or visually impaired persons therein shall provide 
free transportation to blind or visually impaired persons on any mode 
of transportation provided for members of the public. 
   Each zoo or wild animal park that does not permit service dogs to 
accompany individuals with a disability shall provide free 
transportation to individuals with a disability on any mode of 
transportation provided for a member of the public in cases where the 
person uses a wheelchair and it is readily apparent that the person 
is unable to maintain complete or independent mobility without the 
aid of the service dog. 
   (d) Any zoo or wild animal park that does not permit guide dogs to 
accompany blind or otherwise visually impaired persons therein shall 
provide sighted escorts for blind or otherwise visually impaired 
persons if they are unaccompanied by a sighted person. 
   (e) As used in this section, "wild animal park" means any entity 
open to the public on a regular basis, licensed by the United States 
Department of Agriculture under the Animal Welfare Act as an exhibit, 
and operating for the primary purposes of conserving, propagating, 
and exhibiting wild and exotic animals, and any marine, mammal, or 
aquatic park open to the general public. 
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54.8.  (a) In any civil or criminal proceeding, including, but not 
limited to, traffic, small claims court, family court proceedings and 
services, and juvenile court proceedings, in any court-ordered or 
court-provided alternative dispute resolution, including mediation 
and arbitration, or in any administrative hearing of a public agency, 
where a party, witness, attorney, judicial employee, judge, juror, 
or other participant who is hearing impaired, the individual who is 
hearing impaired, upon his or her request, shall be provided with a 
functioning assistive listening system or a computer-aided 
transcription system. Any individual requiring this equipment shall 
give advance notice of his or her need to the appropriate court or 
agency at the time the hearing is set or not later than five days 
before the hearing. 
   (b) Assistive listening systems include, but are not limited to, 
special devices which transmit amplified speech by means of 
audio-induction loops, radio frequency systems (AM or FM), or 
infrared transmission. Personal receivers, headphones, and neck loops 
shall be available upon request by individuals who are hearing 
impaired. 
   (c) If a computer-aided transcription system is requested, 
sufficient display terminals shall be provided to allow the 
individual who is hearing impaired to read the real-time transcript 
of the proceeding without difficulty. 
   (d) A sign shall be posted in a prominent place indicating the 
availability of, and how to request, an assistive listening system 
and a computer-aided transcription system. Notice of the availability 
of the systems shall be posted with notice of trials. 
   (e) Each superior court shall have at least one portable assistive 
listening system for use in any court facility within the county. 
When not in use, the system shall be stored in a location determined 
by the court. 
   (f) The Judicial Council shall develop and approve official forms 
for notice of the availability of assistive listening systems and 
computer-aided transcription systems for individuals who are hearing 
impaired. The Judicial Council shall also develop and maintain a 
system to record utilization by the courts of these assistive 
listening systems and computer-aided transcription systems. 
   (g) If the individual who is hearing impaired is a juror, the jury 
deliberation room shall be equipped with an assistive listening 
system or a computer-aided transcription system upon the request of 
the juror. 
   (h) A court reporter may be present in the jury deliberating room 
during a jury deliberation if the services of a court reporter for 
the purpose of operating a computer-aided transcription system are 
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required for a juror who is hearing impaired. 
   (i) In any of the proceedings referred to in subdivision (a), or 
in any administrative hearing of a public agency, in which the 
individual who is hearing impaired is a party, witness, attorney, 
judicial employee, judge, juror, or other participant, and has 
requested use of an assistive listening system or computer-aided 
transcription system, the proceedings shall not commence until the 
system is in place and functioning. 
   (j) As used in this section, "individual who is hearing impaired" 
means an individual with a hearing loss, who, with sufficient 
amplification or a computer-aided transcription system, is able to 
fully participate in the proceeding. 
   (k) In no case shall this section be construed to prescribe a 
lesser standard of accessibility or usability than that provided by 
Title II of the Americans with Disabilities Act of 1990 (Public Law 
101-336) and federal regulations adopted pursuant to that act. 
 
 
54.9.  (a) On and after January 1, 2009, a manufacturer or 
distributor of touch-screen devices used for the purpose of 
self-service check-in at a hotel or at a facility providing passenger 
transportation services shall offer for availability touch-screen 
self-service check-in devices that contain the necessary technology. 
   (b) For purposes of this section, "necessary technology" means 
technology that enables a person with a visual impairment to do the 
following: 
   (1) Enter any personal information necessary to process a 
transaction in a manner that ensures the same degree of personal 
privacy afforded to those without visual impairments. 
   (2) Use the device independently and without the assistance of 
others in the same manner afforded to those without visual 
impairments. 
   (c) For purposes of this section, "hotel" means any hotel, motel, 
bed and breakfast inn, or other similar transient lodging 
establishment, but it does not include any residential hotel as 
defined in Section 50519 of the Health and Safety Code. 
   (d) This section shall not be construed to preclude or limit any 
other existing right or remedy as it pertains to self-service 
check-in devices and accessibility. 
 
 
55.  Any person who is aggrieved or potentially aggrieved by a 
violation of Section 54 or 54.1 of this code, Chapter 7 (commencing 
with Section 4450) of Division 5 of Title 1 of the Government Code, 
or Part 5.5 (commencing with Section 19955) of Division 13 of the 
Health and Safety Code may bring an action to enjoin the violation. 
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The prevailing party in the action shall be entitled to recover 
reasonable attorney's fees. 
 
 
55.1.  In addition to any remedies available under the federal 
Americans with Disabilities Act of 1990, Public Law 101-336 (42 
U.S.C. Sec. 12102), or other provisions of law, the district 
attorney, the city attorney, the Department of Rehabilitation acting 
through the Attorney General, or the Attorney General may bring an 
action to enjoin any violation of Section 54 or 54.1. 
 
 
55.2.  If a violation of Section 54, 54.1, 54.2, or 54.3 is alleged 
or the application or construction of any of these sections is in 
issue in any proceeding in the Supreme Court of California, a state 
court of appeal, or the appellate division of a superior court, each 
party shall serve a copy of the party's brief or petition and brief, 
on the State Solicitor General at the Office of the Attorney General. 
No brief may be accepted for filing unless the proof of service 
shows service on the State Solicitor General. Any party failing to 
comply with this requirement shall be given a reasonable opportunity 
to cure the failure before the court imposes any sanction and, in 
that instance, the court shall allow the Attorney General reasonable 
additional time to file a brief in the matter. 
 
 
55.3.  (a) For purposes of this section, the following shall apply: 
   (1) "Complaint" means a civil complaint that is filed or is to be 
filed with a court and is sent to or served upon a defendant on the 
basis of one or more construction-related accessibility claims, as 
defined in this section. 
   (2) "Demand for money" means a written document that is provided 
to a building owner or tenant, or an agent or employee of a building 
owner or tenant, that contains a request for money on the basis of 
one or more construction-related accessibility claims, as defined in 
paragraph (3). 
   (3) "Construction-related accessibility claim" means any claim of 
a violation of any construction-related accessibility standard, as 
defined by paragraph (6) of subdivision (a) of Section 55.52, with 
respect to a place of public accommodation. "Construction-related 
accessibility claim" does not include a claim of interference with 
housing within the meaning of paragraph (2) of subdivision (b) of 
Section 54.1, or any claim of interference caused by something other 
than the construction-related accessibility condition of the 
property, including, but not limited to, the conduct of any person. 
   (b) An attorney shall provide a written advisory with each demand 
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for money or complaint sent to or served by him or her upon a 
defendant, in the form described in subdivision (c), and on a page or 
pages that are separate and clearly distinguishable from the demand 
for money or complaint, as follows: 
 
               IMPORTANT INFORMATION FOR BUILDING OWNERS AND TENANTS 
   This form is available in English, Spanish, Chinese, Vietnamese, 
and Korean through the Judicial Council of California. Persons with 
visual impairments can get assistance in viewing this form through 
the Judicial Council Internet Web site at 
http://www.courtinfo.ca.gov. 
   Existing law requires that you receive this information because 
the demand for money or complaint you received with this document 
claims that your building or property does not comply with one or 
more existing construction-related accessibility laws or regulations 
protecting the civil rights of persons with disabilities to access 
public places. 
   YOU HAVE IMPORTANT LEGAL OBLIGATIONS. Compliance with disability 
access laws is a serious and significant responsibility that applies 
to all California building owners and tenants with buildings open for 
business to the public. You may obtain information about your legal 
obligations and how to comply with disability access laws through the 
Division of the State Architect. Commencing September 1, 2009, 
information will also be available from the California Commission on 
Disability Access Internet Web site. 
   YOU HAVE IMPORTANT LEGAL RIGHTS. You are not required to pay any 
money unless and until a court finds you liable. Moreover, RECEIPT OF 
THIS ADVISORY DOES NOT NECESSARILY MEAN YOU WILL BE FOUND LIABLE 
FOR 
ANYTHING. 
   You may wish to promptly consult an attorney experienced in this 
area of the law to get helpful legal advice or representation in 
responding to the demand for money or complaint you received. You may 
contact the local bar association in your county for information on 
available attorneys in your area. If you have insurance, you may also 
wish to contact your insurance provider. You have the right to seek 
assistance or advice about this demand for money or complaint from 
any person of your choice, and no one may instruct you otherwise. 
Your best interest may be served by seeking legal advice or 
representation from an attorney. 
   If a complaint has been filed and served on you and your property 
has been inspected by a Certified Access Specialist (CASp; see 
www.dsa.dgs.ca.gov/casp), you may have the right to a court stay 
(temporary stoppage) and early evaluation conference to evaluate the 
merits of the construction-related accessibility claim against you 
pursuant to Civil Code Section 55.54. At your option, you may be, but 
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need not be, represented by an attorney to file a reply and to file 
an application for a court stay and early evaluation conference. If 
you choose not to hire an attorney to represent you, you may obtain 
additional information about how to represent yourself and how to 
file a reply without hiring an attorney through the Judicial Council 
Internet Web site at http://www.courtinfo.ca.gov/selfhelp/. You may 
also obtain a form to file your reply to the lawsuit, as well as the 
form and information for filing an application to request the court 
stay and early evaluation conference at that same Web site. 
   If you choose to hire an attorney to represent you, the attorney 
who sent you the demand for money or complaint is prohibited from 
contacting you further unless your attorney has given the other 
attorney permission to contact you. If the other attorney does try to 
contact you, you should immediately notify your attorney. 
   (c) On or before July 1, 2009, the Judicial Council shall adopt a 
form that may be used by attorneys to comply with the requirements of 
subdivision (b). The form shall be in substantially the same format 
and include all of the text set forth in subdivision (b). The form 
shall be available in English, Spanish, Chinese, Vietnamese, and 
Korean, and shall include a statement that the form is available in 
additional languages, and the Judicial Council Internet Web site 
address where the different versions of the form may be located. The 
form shall include Internet Web site information for the Division of 
the State Architect and, when operational, the California Commission 
on Disability Access. 
   (d) Subdivision (b) shall apply only to a demand for money or 
complaint made by an attorney. Nothing in this section is intended to 
affect the right to file a civil complaint under any other law or 
regulation protecting the physical access rights of persons with 
disabilities. Additionally, nothing in this section requires a party 
acting in propria persona to provide or send a demand for money to 
another party before proceeding against that party with a civil 
complaint. 
   (e) This section shall not apply to any action brought by the 
Attorney General, or by any district attorney, city attorney, or 
county counsel. 
 
 
Penal Code Section 365.5 
365.5. (a) Any blind person, deaf person, or disabled person, who is a 
passenger on any common carrier, airplane, motor vehicle, railway train, 
motorbus, streetcar, boat, or any other public conveyance or mode of 
transportation operating within this state, shall be entitled to have 
with him or her a specially trained guide dog, signal dog, or service dog. 
(b) No blind person, deaf person, or disabled person and his or her 
specially trained guide dog, signal dog, or service dog shall be denied 
admittance to accommodations, advantages, facilities, medical 
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facilities, including hospitals, clinics, and physicians' offices, 
telephone facilities, adoption agencies, private schools, hotels, 
lodging places, places of public accommodation, amusement, or resort, 
and other places to which the general public is invited within this 
state because of that guide dog, signal dog, or service dog. 
(c) Any person, firm, association, or corporation, or the agent of 
any person, firm, association, or corporation, who prevents a disabled 
person from exercising, or interferes with a disabled person in the 
exercise of, the rights specified in this section is guilty of a misdemeanor, punishable by a fine 
not exceeding two thousand five hundred dollars ($2,500). 
(d) As used in this section, "guide dog" means any guide dog or 
Seeing Eye dog that was trained by a person licensed under Chapter 
9.5 (commencing with Section 7200) of Division 3 of the Business and 
Professions Code or that meets the definitional criteria under federal 
regulations adopted to implement Title III of the Americans with 
Disabilities Act of 1990 (Public Law 101-336). 
(e) As used in this section, "signal dog" means any dog trained to 
alert a deaf person, or a person whose hearing is impaired, to intruders or sounds. 
(f) As used in this section, "service dog" means any dog individually 
trained to do work or perform tasks for the benefit of an individual 
with a disability, including, but not limited to, minimal protection 
work, rescue work, pulling a wheelchair, or fetching dropped items. 
(g) (1) Nothing in this section is intended to affect any civil 
remedies available for a violation of this section. 
(2) This section is intended to provide equal accessibility for all 
owners or trainers of animals that are trained as guide dogs, signal 
dogs, or service dogs in a manner that is no less than that provided by 
the Americans with Disabilities Act of 1990 (Public Law 
101-336) and the Air Carrier Access Act of 1986 (Public Law 99-435). 
(h) The exercise of rights specified in subdivisions (a) and (b) by 
any person may not be conditioned upon payment of any extra charge, 
provided that the person shall be liable for any provable damage done to 
the premises or facilities by his or her dog. 
(i) Any trainer or individual with a disability may take dogs in any 
of the places specified in subdivisions (a) and (b) for the purpose of 
training the dogs as guide dogs, signal dogs, or service dogs. The 
person shall ensure that the dog is on a leash and tagged as a guide 
dog, signal dog, or service dog by an identification tag issued by the 
county clerk or animal control department as authorized by Chapter 3.5 
(commencing with Section 30850) of Division 14 of the Food and 
Agricultural Code. In addition, the person shall be liable for any 
provable damage done to the premises or facilities by his or her dog. 
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Part 35 Nondiscrimination on the Basis of Disability in State and Local 
Government Services (as amended by the final rule published on 
September 15, 2010) 

Authority: 5 U.S.C. 301; 28 U.S.C. 509, 510; 42 U.S.C. 12134. 

Subpart A—General 
§ 35.101 Purpose. 
The purpose of this part is to effectuate subtitle A of title II of the Americans with Disabilities Act of 1990 (42 U.S. C. 
12131), which prohibits discrimination on the basis of disability by public entities. 

§ 35.102 Application. 

• (a) Except as provided in paragraph (b) of this section, this part applies to all services, programs, and activities provided 
or made available by public entities.  

• (b) To the extent that public transportation services, programs, and activities of public entities are covered by subtitle B 
of title II of the ADA, they are not subject to the requirements of this part.  

§ 35.103 Relationship to other laws. 

• (a) Rule of interpretation. Except as otherwise provided in this part, this part shall not be construed to apply a lesser 
standard than the standards applied under title V of the Rehabilitation Act of 1973 or the regulations issued by Federal 
agencies pursuant to that title.  

• (b) Other laws. This part does not invalidate or limit the remedies, rights, and procedures of any other Federal laws, or 
State or local laws (including State common law) that provide greater or equal protection for the rights of individuals with 
disabilities or individuals associated with them.  

§ 35.104 Definitions. 

For purposes of this part, the term— 

1991 Standards means the requirements set forth in the ADA Standards for Accessible Design, originally 
published on July 26, 1991, and republished as Appendix D to 28 CFR part 36.  

2004 ADAAG means the requirements set forth in appendices B and D to 36 CFR part 1191 (2009).  

2010 Standards means the 2010 ADA Standards for Accessible Design, which consist of the 2004 ADAAG and the 
requirements contained in § 35.151.  

Act means the Americans with Disabilities Act (Pub. L. 101-336, 104 Stat. 327, 42 U.S.C. 12101-12213 and 47 U.S.C. 
225 and 611).  

Assistant Attorney General means the Assistant Attorney General, Civil Rights Division, United States Department of 
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Justice.  

Auxiliary aids and services includes— 

• (1) Qualified interpreters on-site or through video remote interpreting (VRI) services; notetakers; real-time 
computer-aided transcription services; written materials; exchange of written notes; telephone handset 
amplifiers; assistive listening devices; assistive listening systems; telephones compatible with hearing aids; 
closed caption decoders; open and closed captioning, including real-time captioning; voice, text, and video-
based telecommunications products and systems, including text telephones (TTYs), videophones, and 
captioned telephones, or equally effective telecommunications devices; videotext displays; accessible 
electronic and information technology; or other effective methods of making aurally delivered information 
available to individuals who are deaf or hard of hearing;  

• (2) Qualified readers; taped texts; audio recordings; Brailled materials and displays; screen reader software; 
magnification software; optical readers; secondary auditory programs (SAP); large print materials; accessible 
electronic and information technology; or other effective methods of making visually delivered materials 
available to individuals who are blind or have low vision;  

• (3) Acquisition or modification of equipment or devices; and  

• (4) Other similar services and actions.  

Complete complaint means a written statement that contains the complainant's name and address and describes the 
public entity's alleged discriminatory action in sufficient detail to inform the agency of the nature and date of the alleged 
violation of this part. It shall be signed by the complainant or by someone authorized to do so on his or her behalf. 
Complaints filed on behalf of classes or third parties shall describe or identify (by name, if possible) the alleged victims 
of discrimination. 

Current illegal use of drugs means illegal use of drugs that occurred recently enough to justify a reasonable belief that a 
person's drug use is current or that continuing use is a real and ongoing problem.  

Designated agency means the Federal agency designated under subpart G of this part to oversee compliance activities 
under this part for particular components of State and local governments.  

Direct threat means a significant risk to the health or safety of others that cannot be eliminated by a modification 
of policies, practices or procedures, or by the provision of auxiliary aids or services as provided in § 35.139.  

Disability means, with respect to an individual, a physical or mental impairment that substantially limits one or more of 
the major life activities of such individual; a record of such an impairment; or being regarded as having such an 
impairment.  

• (1)  
o (i) The phrase physical or mental impairment means—  

 (A) Any physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting 
one or more of the following body systems: neurological, musculoskeletal, special sense organs, 
respiratory (including speech organs), cardiovascular, reproductive, digestive, genitourinary, hemic 
and lymphatic, skin, and endocrine;  

 (B) Any mental or psychological disorder such as mental retardation, organic brain syndrome, 
emotional or mental illness, and specific learning disabilities.  

o (ii) The phrase physical or mental impairment includes, but is not limited to, such contagious and 
noncontagious diseases and conditions as orthopedic, visual, speech and hearing impairments, cerebral 
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palsy, epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, mental retardation, 
emotional illness, specific learning disabilities, HIV disease (whether symptomatic or asymptomatic), 
tuberculosis, drug addiction, and alcoholism.  

o (iii) The phrase physical or mental impairment does not include homosexuality or bisexuality.  

• (2) The phrase major life activities means functions such as caring for one's self, performing manual tasks, walking, 
seeing, hearing, speaking, breathing, learning, and working.  

• (3) The phrase has a record of such an impairment means has a history of, or has been misclassified as having, a 
mental or physical impairment that substantially limits one or more major life activities.  

• (4) The phrase is regarded as having an impairment means—  
o (i) Has a physical or mental impairment that does not substantially limit major life activities but that is treated 

by a public entity as constituting such a limitation;  
o (ii) Has a physical or mental impairment that substantially limits major life activities only as a result of the 

attitudes of others toward such impairment; or  
o (iii) Has none of the impairments defined in paragraph (1) of this definition but is treated by a public entity as 

having such an impairment.  

• (5) The term disability does not include—  
o (i) Transvestism, transsexualism, pedophilia, exhibitionism, voyeurism, gender identity disorders not resulting 

from physical impairments, or other sexual behavior disorders;  
o (ii) Compulsive gambling, kleptomania, or pyromania; or  
o (iii) Psychoactive substance use disorders resulting from current illegal use of drugs.  

Drug means a controlled substance, as defined in schedules I through V of section 202 of the Controlled Substances Act 
(21 U.S.C. 812). 

Existing facility means a facility in existence on any given date, without regard to whether the facility may also be 
considered newly constructed or altered under this part.  

Facility means all or any portion of buildings, structures, sites, complexes, equipment, rolling stock or other 
conveyances, roads, walks, passageways, parking lots, or other real or personal property, including the site where the 
building, property, structure, or equipment is located.  

Historic preservation programs means programs conducted by a public entity that have preservation of historic 
properties as a primary purpose.  

Historic properties means those properties that are listed or eligible for listing in the National Register of Historic Places 
or properties designated as historic under State or local law.  

Housing at a place of education means housing operated by or on behalf of an elementary, secondary, 
undergraduate, or postgraduate school, or other place of education, including dormitories, suites, apartments, or 
other places of residence.  

Illegal use of drugs means the use of one or more drugs, the possession or distribution of which is unlawful under the 
Controlled Substances Act (21 U.S.C. 812). The term illegal use of drugs does not include the use of a drug taken under 
supervision by a licensed health care professional, or other uses authorized by the Controlled Substances Act or other 
provisions of Federal law. 
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Individual with a disability means a person who has a disability. The term individual with a disability does not include 
an individual who is currently engaging in the illegal use of drugs, when the public entity acts on the basis of such use.  

Other power-driven mobility device means any mobility device powered by batteries, fuel, or other engines––whether or 
not designed primarily for use by individuals with mobility disabilities––that is used by individuals with mobility 
disabilities for the purpose of locomotion, including golf cars, electronic personal assistance mobility devices 
(EPAMDs), such as the Segway® PT, or any mobility device designed to operate in areas without defined pedestrian 
routes, but that is not a wheelchair within the meaning of this section. This definition does not apply to Federal 
wilderness areas; wheelchairs in such areas are defined in section 508(c)(2) of the ADA, 42 U.S.C. 12207(c)(2).  

Public entity means—  

• (1) Any State or local government;  

• (2) Any department, agency, special purpose district, or other instrumentality of a State or States or local government; 
and  

• (3) The National Railroad Passenger Corporation, and any commuter authority (as defined in section 103(8) of the Rail 
Passenger Service Act).  

Qualified individual with a disability means an individual with a disability who, with or without reasonable 
modifications to rules, policies, or practices, the removal of architectural, communication, or transportation barriers, or 
the provision of auxiliary aids and services, meets the essential eligibility requirements for the receipt of services or the 
participation in programs or activities provided by a public entity. 

Qualified interpreter means an interpreter who, via a video remote interpreting (VRI) service or an on-site 
appearance, is able to interpret effectively, accurately, and impartially, both receptively and expressively, using 
any necessary specialized vocabulary. Qualified interpreters include, for example, sign language interpreters, oral 
transliterators, and cued-language transliterators.  

Qualified reader means a person who is able to read effectively, accurately, and impartially using any necessary 
specialized vocabulary.  

Section 504 means section 504 of the Rehabilitation Act of 1973 (Pub. L. 93-112, 87 Stat. 394 (29 U.S.C. 794), as 
amended.  

Service animal means any dog that is individually trained to do work or perform tasks for the benefit of an 
individual with a disability, including a physical, sensory, psychiatric, intellectual, or other mental disability. 
Other species of animals, whether wild or domestic, trained or untrained, are not service animals for the purposes 
of this definition. The work or tasks performed by a service animal must be directly related to the individual's 
disability. Examples of work or tasks include, but are not limited to, assisting individuals who are blind or have 
low vision with navigation and other tasks, alerting individuals who are deaf or hard of hearing to the presence of 
people or sounds, providing non-violent protection or rescue work, pulling a wheelchair, assisting an individual 
during a seizure, alerting individuals to the presence of allergens, retrieving items such as medicine or the 
telephone, providing physical support and assistance with balance and stability to individuals with mobility 
disabilities, and helping persons with psychiatric and neurological disabilities by preventing or interrupting 
impulsive or destructive behaviors. The crime deterrent effects of an animal's presence and the provision of 
emotional support, well-being, comfort, or companionship do not constitute work or tasks for the purposes of this 
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definition.  

State means each of the several States, the District of Columbia, the Commonwealth of Puerto Rico, Guam, American 
Samoa, the Virgin Islands, the Trust Territory of the Pacific Islands, and the Commonwealth of the Northern Mariana 
Islands.  

Video remote interpreting (VRI) service means an interpreting service that uses video conference technology over 
dedicated lines or wireless technology offering high-speed, wide-bandwidth video connection that delivers high-
quality video images as provided in § 35.160(d).  

Wheelchair means a manually-operated or power-driven device designed primarily for use by an individual with a 
mobility disability for the main purpose of indoor, or of both indoor and outdoor locomotion. This definition does 
not apply to Federal wilderness areas; wheelchairs in such areas are defined in section 508(c)(2) of the ADA, 42 
U.S.C. 12207 (c)(2).  

§ 35.105 Self-evaluation. 

• (a) A public entity shall, within one year of the effective date of this part, evaluate its current services, policies, and 
practices, and the effects thereof, that do not or may not meet the requirements of this part and, to the extent 
modification of any such services, policies, and practices is required, the public entity shall proceed to make the 
necessary modifications.  

• (b) A public entity shall provide an opportunity to interested persons, including individuals with disabilities or 
organizations representing individuals with disabilities, to participate in the self-evaluation process by submitting 
comments.  

• (c) A public entity that employs 50 or more persons shall, for at least three years following completion of the self-
evaluation, maintain on file and make available for public inspection:  

o (1) A list of the interested persons consulted;  
o (2) A description of areas examined and any problems identified; and  
o (3) A description of any modifications made.  

• (d) If a public entity has already complied with the self-evaluation requirement of a regulation implementing section 504 
of the Rehabilitation Act of 1973, then the requirements of this section shall apply only to those policies and practices 
that were not included in the previous self- evaluation.  

§ 35.106 Notice 

A public entity shall make available to applicants, participants, beneficiaries, and other interested persons information 
regarding the provisions of this part and its applicability to the services, programs, or activities of the public entity, and 
make such information available to them in such manner as the head of the entity finds necessary to apprise such persons 
of the protections against discrimination assured them by the Act and this part. 

§ 35.107 Designation of responsible employee and adoption of grievance procedures 

• (a) Designation of responsible employee. A public entity that employs 50 or more persons shall designate at least one 
employee to coordinate its efforts to comply with and carry out its responsibilities under this part, including any 
investigation of any complaint communicated to it alleging its noncompliance with this part or alleging any actions that 
would be prohibited by this part. The public entity shall make available to all interested individuals the name, office 
address, and telephone number of the employee or employees designated pursuant to this paragraph.  

• (b) Complaint procedure. A public entity that employs 50 or more persons shall adopt and publish grievance procedures 
providing for prompt and equitable resolution of complaints alleging any action that would be prohibited by this part.  
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§§ 35.108—35.129 [Reserved] 

Subpart B—General Requirements 
§ 35.130 General prohibitions against discrimination 

• (a) No qualified individual with a disability shall, on the basis of disability, be excluded from participation in or be denied 
the benefits of the services, programs, or activities of a public entity, or be subjected to discrimination by any public 
entity.  

• (b)  
o (1) A public entity, in providing any aid, benefit, or service, may not, directly or through contractual, licensing, 

or other arrangements, on the basis of disability—  
 (i) Deny a qualified individual with a disability the opportunity to participate in or benefit from the 

aid, benefit, or service;  
 (ii) Afford a qualified individual with a disability an opportunity to participate in or benefit from the 

aid, benefit, or service that is not equal to that afforded others;  
 (iii) Provide a qualified individual with a disability with an aid, benefit, or service that is not as 

effective in affording equal opportunity to obtain the same result, to gain the same benefit, or to 
reach the same level of achievement as that provided to others;  

 (iv) Provide different or separate aids, benefits, or services to individuals with disabilities or to any 
class of individuals with disabilities than is provided to others unless such action is necessary to 
provide qualified individuals with disabilities with aids, benefits, or services that are as effective as 
those provided to others;  

 (v) Aid or perpetuate discrimination against a qualified individual with a disability by providing 
significant assistance to an agency, organization, or person that discriminates on the basis of 
disability in providing any aid, benefit, or service to beneficiaries of the public entity's program;  

 (vi) Deny a qualified individual with a disability the opportunity to participate as a member of 
planning or advisory boards;  

 (vii) Otherwise limit a qualified individual with a disability in the enjoyment of any right, privilege, 
advantage, or opportunity enjoyed by others receiving the aid, benefit, or service.  

o (2) A public entity may not deny a qualified individual with a disability the opportunity to participate in services, 
programs, or activities that are not separate or different, despite the existence of permissibly separate or 
different programs or activities.  

o (3) A public entity may not, directly or through contractual or other arrangements, utilize criteria or methods of 
administration—  

 (i) That have the effect of subjecting qualified individuals with disabilities to discrimination on the 
basis of disability;  

 (ii) That have the purpose or effect of defeating or substantially impairing accomplishment of the 
objectives of the public entity's program with respect to individuals with disabilities; or  

 (iii) That perpetuate the discrimination of another public entity if both public entities are subject to 
common administrative control or are agencies of the same State.  

o (4) A public entity may not, in determining the site or location of a facility, make selections—  
 (i) That have the effect of excluding individuals with disabilities from, denying them the benefits of, 

or otherwise subjecting them to discrimination; or  
 (ii) That have the purpose or effect of defeating or substantially impairing the accomplishment of 

the objectives of the service, program, or activity with respect to individuals with disabilities.  
o (5) A public entity, in the selection of procurement contractors, may not use criteria that subject qualified 
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individuals with disabilities to discrimination on the basis of disability.  
o (6) A public entity may not administer a licensing or certification program in a manner that subjects qualified 

individuals with disabilities to discrimination on the basis of disability, nor may a public entity establish 
requirements for the programs or activities of licensees or certified entities that subject qualified individuals 
with disabilities to discrimination on the basis of disability. The programs or activities of entities that are 
licensed or certified by a public entity are not, themselves, covered by this part.  

o (7) A public entity shall make reasonable modifications in policies, practices, or procedures when the 
modifications are necessary to avoid discrimination on the basis of disability, unless the public entity can 
demonstrate that making the modifications would fundamentally alter the nature of the service, program, or 
activity.  

o (8) A public entity shall not impose or apply eligibility criteria that screen out or tend to screen out an individual 
with a disability or any class of individuals with disabilities from fully and equally enjoying any service, 
program, or activity, unless such criteria can be shown to be necessary for the provision of the service, 
program, or activity being offered.  

• (c) Nothing in this part prohibits a public entity from providing benefits, services, or advantages to individuals with 
disabilities, or to a particular class of individuals with disabilities beyond those required by this part.  

• (d) A public entity shall administer services, programs, and activities in the most integrated setting appropriate to the 
needs of qualified individuals with disabilities.  

• (e)  
o (1) Nothing in this part shall be construed to require an individual with a disability to accept an 

accommodation, aid, service, opportunity, or benefit provided under the ADA or this part which such individual 
chooses not to accept.  

o (2) Nothing in the Act or this part authorizes the representative or guardian of an individual with a disability to 
decline food, water, medical treatment, or medical services for that individual.  

• (f) A public entity may not place a surcharge on a particular individual with a disability or any group of individuals with 
disabilities to cover the costs of measures, such as the provision of auxiliary aids or program accessibility, that are 
required to provide that individual or group with the nondiscriminatory treatment required by the Act or this part.  

• (g) A public entity shall not exclude or otherwise deny equal services, programs, or activities to an individual or entity 
because of the known disability of an individual with whom the individual or entity is known to have a relationship or 
association.  

• (h) A public entity may impose legitimate safety requirements necessary for the safe operation of its services, 
programs, or activities. However, the public entity must ensure that its safety requirements are based on actual 
risks, not on mere speculation, stereotypes, or generalizations about individuals with disabilities.  

§ 35.131 Illegal use of drugs 

• (a) General.  
o (1) Except as provided in paragraph (b) of this section, this part does not prohibit discrimination against an 

individual based on that individual's current illegal use of drugs.  
o (2) A public entity shall not discriminate on the basis of illegal use of drugs against an individual who is not 

engaging in current illegal use of drugs and who—  
 (i) Has successfully completed a supervised drug rehabilitation program or has otherwise been 

rehabilitated successfully;  
 (ii) Is participating in a supervised rehabilitation program; or  
 (iii) Is erroneously regarded as engaging in such use.  

• (b) Health and drug rehabilitation services.  
o (1) A public entity shall not deny health services, or services provided in connection with drug rehabilitation, to 

an individual on the basis of that individual's current illegal use of drugs, if the individual is otherwise entitled 
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to such services.  
o (2) A drug rehabilitation or treatment program may deny participation to individuals who engage in illegal use 

of drugs while they are in the program.  

• (c) Drug testing.  
o (1) This part does not prohibit a public entity from adopting or administering reasonable policies or 

procedures, including but not limited to drug testing, designed to ensure that an individual who formerly 
engaged in the illegal use of drugs is not now engaging in current illegal use of drugs.  

o (2) Nothing in paragraph (c) of this section shall be construed to encourage, prohibit, restrict, or authorize the 
conduct of testing for the illegal use of drugs.  

§ 35.132 Smoking 

This part does not preclude the prohibition of, or the imposition of restrictions on, smoking in transportation covered by 
this part. 

§ 35.133 Maintenance of accessible features 

• (a) A public accommodation shall maintain in operable working condition those features of facilities and equipment that 
are required to be readily accessible to and usable by persons with disabilities by the Act or this part.  

• (b) This section does not prohibit isolated or temporary interruptions in service or access due to maintenance or repairs.  

• (c) If the 2010 Standards reduce the technical requirements or the number of required accessible elements 
below the number required by the 1991 Standards, the technical requirements or the number of accessible 
elements in a facility subject to this part may be reduced in accordance with the requirements of the 2010 
Standards.  

§ 35.134 Retaliation or coercion 

• (a) No private or public entity shall discriminate against any individual because that individual has opposed any act or 
practice made unlawful by this part, or because that individual made a charge, testified, assisted, or participated in any 
manner in an investigation, proceeding, or hearing under the Act or this part.  

• (b) No private or public entity shall coerce, intimidate, threaten, or interfere with any individual in the exercise or 
enjoyment of, or on account of his or her having exercised or enjoyed, or on account of his or her having aided or 
encouraged any other individual in the exercise or enjoyment of, any right granted or protected by the Act or this part.  

§ 35.135 Personal devices and services 

This part does not require a public entity to provide to individuals with disabilities personal devices, such as wheelchairs; 
individually prescribed devices, such as prescription eyeglasses or hearing aids; readers for personal use or study; or 
services of a personal nature including assistance in eating, toileting, or dressing. 

§ 35.136 Service animals 

• (a) General. Generally, a public entity shall modify its policies, practices, or procedures to permit the use of a 
service animal by an individual with a disability.  

• (b) Exceptions. A public entity may ask an individual with a disability to remove a service animal from the 
premises if—  

o (1) The animal is out of control and the animal's handler does not take effective action to control it; or  
o (2) The animal is not housebroken.  

• (c) If an animal is properly excluded. If a public entity properly excludes a service animal under § 35.136(b), it shall 
give the individual with a disability the opportunity to participate in the service, program, or activity without 
having the service animal on the premises.  
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• (d) Animal under handler's control. A service animal shall be under the control of its handler. A service animal 
shall have a harness, leash, or other tether, unless either the handler is unable because of a disability to use a 
harness, leash, or other tether, or the use of a harness, leash, or other tether would interfere with the service 
animal's safe, effective performance of work or tasks, in which case the service animal must be otherwise under 
the handler's control (e.g., voice control, signals, or other effective means).  

• (e) Care or supervision. A public entity is not responsible for the care or supervision of a service animal.  
• (f) Inquiries. A public entity shall not ask about the nature or extent of a person's disability, but may make two 

inquiries to determine whether an animal qualifies as a service animal. A public entity may ask if the animal is 
required because of a disability and what work or task the animal has been trained to perform. A public entity 
shall not require documentation, such as proof that the animal has been certified, trained, or licensed as a 
service animal. Generally, a public entity may not make these inquiries about a service animal when it is readily 
apparent that an animal is trained to do work or perform tasks for an individual with a disability (e.g., the dog is 
observed guiding an individual who is blind or has low vision, pulling a person's wheelchair, or providing 
assistance with stability or balance to an individual with an observable mobility disability).  

• (g) Access to areas of a public entity. Individuals with disabilities shall be permitted to be accompanied by their 
service animals in all areas of a public entity's facilities where members of the public, participants in services, 
programs or activities, or invitees, as relevant, are allowed to go.  

• (h) Surcharges. A public entity shall not ask or require an individual with a disability to pay a surcharge, even if 
people accompanied by pets are required to pay fees, or to comply with other requirements generally not 
applicable to people without pets. If a public entity normally charges individuals for the damage they cause, an 
individual with a disability may be charged for damage caused by his or her service animal.  

• (i) Miniature horses.  
o (1) Reasonable modifications. A public entity shall make reasonable modifications in policies, practices, 

or procedures to permit the use of a miniature horse by an individual with a disability if the miniature 
horse has been individually trained to do work or perform tasks for the benefit of the individual with a 
disability.  

o (2) Assessment factors. In determining whether reasonable modifications in policies, practices, or 
procedures can be made to allow a miniature horse into a specific facility, a public entity shall 
consider—  

 (i) The type, size, and weight of the miniature horse and whether the facility can 
accommodate these features;  

 (ii) Whether the handler has sufficient control of the miniature horse;  
 (iii) Whether the miniature horse is housebroken; and  
 (iv) Whether the miniature horse's presence in a specific facility compromises legitimate 

safety requirements that are necessary for safe operation.  
o (3) Other requirements. Paragraphs 35.136 (c) through (h) of this section, which apply to service 

animals, shall also apply to miniature horses.  

Subpart C --Employment  

§ 35.140 Employment discrimination prohibited.  

(a) No qualified individual with a disability shall, on the basis of disability, be subjected to 
discrimination in employment under any service, program, or activity conducted by a public entity.  

(b)(1) For purposes of this part, the requirements of title I of the Act, as established by the 
regulations of the Equal Employment Opportunity Commission in 29 CFR part 1630, apply to 
employment in any service, program, or activity conducted by a public entity if that public entity is 
also subject to the jurisdiction of title I.  
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(2) For the purposes of this part, the requirements of section 504 of the Rehabilitation Act of 
1973, as established by the regulations of the Department of Justice in 28 CFR Part 41, as those 
requirements pertain to employment, apply to employment in any service, program, or activity 
conducted by a public entity if that public entity is not also subject to the jurisdiction of title I.  

Subpart D --Program Accessibility  

§ 35.149 Discrimination prohibited.  

Except as otherwise provided in § 35.150, no qualified individual with a disability shall, 
because a public entity's facilities are inaccessible to or unusable by individuals with disabilities, be 
excluded from participation in, or be denied the benefits of the services, programs, or activities of a 
public entity, or be subjected to discrimination by any public entity.  

§ 35.150 Existing facilities.  

(a) General. A public entity shall operate each service, program, or activity so that the 
service, program, or activity, when viewed in its entirety, is readily accessible to and usable by 
individuals with disabilities. This paragraph does not -- (1) Necessarily require a public entity to 
make each of its existing facilities accessible to and usable by individuals with disabilities;  

(2) Require a public entity to take any action that would threaten or destroy the historic 
significance of an historic property; or  

(3) Require a public entity to take any action that it can demonstrate would result in a 
fundamental alteration in the nature of a service, program, or activity or in undue financial and 
administrative burdens. In those circumstances where personnel of the public entity believe that the 
proposed action would fundamentally alter the service, program, or activity or would result in undue 
financial and administrative burdens, a public entity has the burden of proving that compliance with 
§ 35.150(a) of this part would result in such alteration or burdens. The decision that compliance 
would result in such alteration or burdens must be made by the head of a public entity or his or her 
designee after considering all resources available for use in the funding and operation of the service, 
program, or activity, and must be accompanied by a written statement of the reasons for reaching that 
conclusion. If an action would result in such an alteration or such burdens, a public entity shall take 
any other action that would not result in such an alteration or such burdens but would nevertheless 
ensure that individuals with disabilities receive the benefits or services provided by the public entity.  

(b) Methods. (1) General. A public entity may comply with the requirements of this section 
through such means as redesign of equipment, reassignment of services to accessible buildings, 
assignment of aides to beneficiaries, home visits, delivery of services at alternate accessible sites, 
alteration of existing facilities and construction of new facilities, use of accessible rolling stock or 
other conveyances, or any other methods that result in making its services, programs, or activities 
readily accessible to and usable by individuals with disabilities. A public entity is not required to 
make structural changes in existing facilities where other methods are effective in achieving 
compliance with this section. A public entity, in making alterations to existing buildings, shall meet 
the accessibility requirements of § 35.151. In choosing among available methods for meeting the 
requirements of this section, a public entity shall give priority to those methods that offer services, 
programs, and activities to qualified individuals with disabilities in the most integrated setting 
appropriate.  
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(2) Historic preservation programs. In meeting the requirements of § 35.150(a) in historic 
preservation programs, a public entity shall give priority to methods that provide physical access to 
individuals with disabilities. In cases where a physical alteration to an historic property is not 
required because of paragraph (a)(2) or (a)(3) of this section, alternative methods of achieving 
program accessibility include -- 

(i) Using audio-visual materials and devices to depict those portions of an 
historic property that cannot otherwise be made accessible;  

(ii) Assigning persons to guide individuals with handicaps into or through 
portions of historic properties that cannot otherwise be made accessible; or  

(iii) Adopting other innovative methods.  
(c) Time period for compliance. Where structural changes in facilities are undertaken to 

comply with the obligations established under this section, such changes shall be made within three 
years of the effective date of this part, but in any event as expeditiously as possible.  

(d) Transition plan. (1) In the event that structural changes to facilities will be undertaken to 
achieve program accessibility, a public entity that employs 50 or more persons shall develop, within 
six months of the effective date of this part, a transition plan setting forth the steps necessary to 
complete such changes. A public entity shall provide an opportunity to interested persons, including 
individuals with disabilities or organizations representing individuals with disabilities, to participate 
in the development of the transition plan by submitting comments.  
 
A copy of the transition plan shall be made available for public inspection.  

(2) If a public entity has responsibility or authority over streets, roads, or walkways, its 
transition plan shall include a schedule for providing curb ramps or other sloped areas where 
pedestrian walks cross curbs, giving priority to walkways serving entities covered by the Act, 
including State and local government offices and facilities, transportation, places of public 
accommodation, and employers, followed by walkways serving other areas.  

(3) The plan shall, at a minimum -- 
(i) Identify physical obstacles in the public entity's facilities that limit the accessibility of 

its programs or activities to individuals with disabilities;  
(ii) Describe in detail the methods that will be used to make the facilities accessible;  
(iii) Specify the schedule for taking the steps necessary to achieve compliance with this 

section and, if the time period of the transition plan is longer than one year, identify steps that will 
be taken during each year of the transition period; and  

(iv) Indicate the official responsible for implementation of the plan.  
(4) If a public entity has already complied with the transition plan requirement of a Federal 

agency regulation implementing section 504 of the Rehabilitation Act of 1973, then the 
requirements of this paragraph shall apply only to those policies and practices that were not 
included in the previous transition plan.  

§ 35.151 New construction and alterations.  

(a) Design and construction. Each facility or part of a facility constructed by, on behalf of, or 
for the use of a public entity shall be designed and constructed in such manner that the facility or part 
of the facility is readily accessible to and usable by individuals with disabilities, if the construction 
was commenced after January 26, 1992.  

(b) Alteration. Each facility or part of a facility altered by, on behalf of, or for the use of a 
public entity in a manner that affects or could affect the usability of the facility or part of the facility 
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shall, to the maximum extent feasible, be altered in such manner that the altered portion of the 
facility is readily accessible to and usable by individuals with disabilities, if the alteration was 
commenced after January 26, 1992.  

(c) Accessibility standards. Design, construction, or alteration of facilities in conformance 
with the Uniform Federal Accessibility Standards (UFAS) (appendix A to 41 CFR Part 101-19.6) or 
with the Americans with Disabilities Act Accessibility Guidelines for Buildings and Facilities 
(ADAAG) (appendix A to 28 CFR Part 36) shall be deemed to comply with the requirements of this 
section with respect to those facilities, except that the elevator exemption contained at § 4.1.3(5) and 
§ 4.1.6(1)(j) of ADAAG shall not apply. Departures from particular requirements of either standard 
by the use of other methods shall be permitted when it is clearly evident that equivalent access to the 
facility or part of the facility is thereby provided.  

(d) Alterations: Historic properties. (1) Alterations to historic properties shall comply, to the 
maximum extent feasible, with § 4.1.7 of UFAS or § 4.1.7 of ADAAG.  

(2) If it is not feasible to provide physical access to an historic property in a manner that will 
not threaten or destroy the historic significance of the building or facility, alternative methods of 
access shall be provided pursuant to the requirements of § 35.150.  

(e) Curb ramps. (1) Newly constructed or altered streets, roads, and highways 
must contain curb ramps or other sloped areas at any intersection having curbs or other 
barriers to entry from a street level pedestrian walkway.  

(2) Newly constructed or altered street level pedestrian walkways must contain curb ramps or 
other sloped areas at intersections to streets, roads, or highways.  

§§ 35.152 -35.159 [Reserved]  

Subpart E --Communications  

§ 35.160 General.  

(a) A public entity shall take appropriate steps to ensure that communications 
with applicants, participants, and members of the public with disabilities are as 
effective as communications with others.  

(b)(1) A public entity shall furnish appropriate auxiliary aids and services where 
necessary to afford an individual with a disability an equal opportunity to participate in, 
and enjoy the benefits of, a service, program, or activity conducted by a public entity.  

(2) In determining what type of auxiliary aid and service is necessary, a public 
entity shall give primary consideration to the requests of the individual with disabilities.  

§ 35.161 Telecommunication devices for the deaf (TDD's).  

Where a public entity communicates by telephone with applicants and 
beneficiaries, TDD's or equally effective telecommunication systems shall be used to 
communicate with individuals with impaired hearing or speech.  

§ 35.162 Telephone emergency services.  

Telephone emergency services, including 911 services, shall provide direct access to 
individuals who use TDD's and computer modems.  
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§ 35.163 Information and signage.  

(a) A public entity shall ensure that interested persons, including persons with impaired 
vision or hearing, can obtain information as to the existence and location of accessible services, 
activities, and facilities.  

(b) A public entity shall provide signage at all inaccessible entrances to each of its 
facilities, directing users to an accessible entrance or to a location at which they can obtain 
information about accessible facilities. The international symbol for accessibility shall be 
used at each accessible entrance of a facility.  

§ 35.164 Duties.  

This Subpart does not require a public entity to take any action that it can demonstrate would 
result in a fundamental alteration in the nature of a service, program, or activity or in undue financial 
and administrative burdens. In those circumstances where personnel of the public entity believe that 
the proposed action would fundamentally alter the service, program, or activity or would result in 
undue financial and administrative burdens, a public entity has the burden of proving that compliance 
with this Subpart would result in such alteration or burdens. The decision that compliance would 
result in such alteration or burdens must be made by the head of the public entity or his or her 
designee after considering all resources available for use in the funding and operation of the service, 
program, or activity and must be accompanied by a written statement of the reasons for reaching that 
conclusion. If an action required to comply with this Subpart would result in such an alteration or 
such burdens, a public entity shall take any other action that would not result in such an alteration or 
such burdens but would nevertheless ensure that, to the maximum extent possible, individuals with 
disabilities receive the benefits or services provided by the public entity.  

§§ 35.165 -35.169 [Reserved]  

Subpart F -Compliance Procedures  

§ 35.170 Complaints.  

(a) Who may file. An individual who believes that he or she or a specific class of individuals 
has been subjected to discrimination on the basis of disability by a public entity may, by himself or 
herself or by an authorized representative, file a complaint under this part.  

(b) Time for filing. A complaint must be filed not later than 180 days from the date of the 
alleged discrimination, unless the time for filing is extended by the designated agency for good 
cause shown. A complaint is deemed to be filed under this section on the date it is first filed with 
any Federal agency.  

(c) Where to file. An individual may file a complaint with any agency that he or she 
believes to be the appropriate agency designated under Subpart G of this part, or with any agency 
that provides funding to the public entity that is the subject of the complaint, or with the 
Department of Justice for referral as provided in § 35.171(a)(2).  

§ 35.171 Acceptance of complaints.  
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(a) Receipt of complaints. (1)(i) Any Federal agency that receives a complaint of 
discrimination on the basis of disability by a public entity shall promptly review the complaint to 
determine whether it has jurisdiction over the complaint under section 504.  

(ii) If the agency does not have section 504 jurisdiction, it shall promptly determine whether 
it is the designated agency under Subpart G of this part responsible for complaints filed against that 
public entity.  

(2)(i) If an agency other than the Department of Justice determines that it does not have 
section 504 jurisdiction and is not the designated agency, it shall promptly refer the complaint, and 
notify the complainant that it is referring the complaint to the Department of Justice.  

(ii) When the Department of Justice receives a complaint for which it does not have 
jurisdiction under section 504 and is not the designated agency, it shall refer the complaint to an 
agency that does have jurisdiction under section 504 or to the appropriate agency designated in 
Subpart G of this part or, in the case of an employment complaint that is also subject to title I of the 
Act, to the Equal Employment Opportunity Commission.  

(3)(i) If the agency that receives a complaint has section 504 jurisdiction, it shall process the 
complaint according to its procedures for enforcing section 504.  

(ii) If the agency that receives a complaint does not have section 504 jurisdiction, but is the 
designated agency, it shall process the complaint according to the procedures established by this 
Subpart.  

(b) Employment complaints. (1) If a complaint alleges employment discrimination subject 
to title I of the Act, and the agency has section 504 jurisdiction, the agency shall follow the 
procedures issued by the Department of Justice and the Equal Employment Opportunity 
Commission under section 107(b) of the Act.  

(2) If a complaint alleges employment discrimination subject to title I of the Act, and the 
designated agency does not have section 504 jurisdiction, the agency shall refer the complaint to the 
Equal Employment Opportunity Commission for processing under title I of the Act.  

(3) Complaints alleging employment discrimination subject to this part, but not to title I of 
the Act shall be processed in accordance with the procedures established by this Subpart.  

(c) Complete complaints. (1) A designated agency shall accept all complete complaints 
under this section and shall promptly notify the complainant and the public entity of the receipt 
and acceptance of the complaint.  

(2) If the designated agency receives a complaint that is not complete, it shall notify the 
complainant and specify the additional information that is needed to make the complaint a complete 
complaint. If the complainant fails to complete the complaint, the designated agency shall close the 
complaint without prejudice.  

§ 35.172 Resolution of complaints.  

(a) The designated agency shall investigate each complete complaint, attempt informal 
resolution, and, if resolution is not achieved, issue to the complainant and the public entity a Letter 
of Findings that shall include -- 

(1) Findings of fact and conclusions of law;  
(2) A description of a remedy for each violation found; and  
(3) Notice of the rights available under paragraph (b) of this section.  
(b) If the designated agency finds noncompliance, the procedures in §§ 35.173 and 35.174 

shall be followed. At any time, the complainant may file a private suit pursuant to section 203 of the 
Act, whether or not the designated agency finds a violation.  
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§ 35.173 Voluntary compliance agreements.  

(a) When the designated agency issues a noncompliance Letter of Findings, 
the designated agency shall- 

(1) Notify the Assistant Attorney General by forwarding a copy of the Letter 
of Findings to the Assistant Attorney General; and  

(2) Initiate negotiations with the public entity to secure compliance by voluntary means.  
(b) Where the designated agency is able to secure voluntary compliance, the voluntary 

compliance agreement shall -- 
(1) Be in writing and signed by the parties;  
(2) Address each cited violation;  
(3) Specify the corrective or remedial action to be taken, within a stated period of time, to 

come into compliance;  
(4) Provide assurance that discrimination will not recur; and  
(5) Provide for enforcement by the Attorney General.  

§ 35.174 Referral.  

If the public entity declines to enter into voluntary compliance negotiations or if 
negotiations are unsuccessful, the designated agency shall refer the matter to the 
Attorney General with a recommendation for appropriate action.  

§ 35.175 Attorney's fees.  

In any action or administrative proceeding commenced pursuant to the Act or this part, the 
court or agency, in its discretion, may allow the prevailing party, other than the United States, a 
reasonable attorney's fee, including litigation expenses, and costs, and the United States shall be 
liable for the foregoing the same as a private individual.  

§ 35.176 Alternative means of dispute resolution.  

Where appropriate and to the extent authorized by law, the use of alternative means of 
dispute resolution, including settlement negotiations, conciliation, facilitation, mediation, 
factfinding, minitrials, and arbitration, is encouraged to resolve disputes arising under the Act and 
this part.  

§ 35.177 Effect of unavailability of technical assistance.  

A public entity shall not be excused from compliance with the requirements of this part 
because of any failure to receive technical assistance, including any failure in the development or 
dissemination of any technical assistance manual authorized by the Act.  

§ 35.178 State immunity.  

A State shall not be immune under the eleventh amendment to the Constitution of the United 
States from an action in Federal or State court of competent jurisdiction for a violation of this Act. In 
any action against a State for a violation of the requirements of this Act, remedies (including 
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remedies both at law and in equity) are available for such a violation to the same extent as such 
remedies are available for such a violation in an action against any public or private entity other than 
a State.  

§§ 35.179 -35.189 [Reserved]  

Subpart G --Designated Agencies  

§ 35.190 Designated agencies.  

(a) The Assistant Attorney General shall coordinate the compliance activities of Federal 
agencies with respect to State and local government components, and shall provide policy guidance 
and interpretations to designated agencies to ensure the consistent and effective implementation of 
the requirements of this part.  

(b) The Federal agencies listed in paragraph (b)(1)-(8) of this section shall have 
responsibility for the implementation of Subpart F of this part for components of State and local 
governments that exercise responsibilities, regulate, or administer services, programs, or activities in 
the following functional areas.  

(1) Department of Agriculture: all programs, services, and regulatory activities relating to 
farming and the raising of livestock, including extension services.  

(2) Department of Education: all programs, services, and regulatory activities relating to the 
operation of elementary and secondary education systems and institutions, institutions of higher 
education and vocational education (other than schools of medicine, dentistry, nursing, and other 
health-related schools), and libraries.  

(3) Department of Health and Human Services: all programs, services, and regulatory 
activities relating to the provision of health care and social services, including schools of medicine, 
dentistry, nursing, and other health-related schools, the operation of health care and social service 
providers and institutions, including "grass-roots" and community services organizations and 
programs, and preschool and daycare programs.  

(4) Department of Housing and Urban Development: all programs, services, and 
regulatory activities relating to state and local public housing, and housing assistance 
and referral.  

(5) Department of Interior: all programs, services, and regulatory activities relating to lands 
and natural resources, including parks and recreation, water and waste management, environmental 
protection, energy, historic and cultural preservation, and museums.  

(6) Department of Justice: all programs, services, and regulatory activities relating to law 
enforcement, public safety, and the administration of justice, including courts and correctional 
institutions; commerce and industry, including general economic development, banking and 
finance, consumer protection, insurance, and small business; planning, development, and 
regulation (unless assigned to other designated agencies); state and local government support 
services (e.g., audit, personnel, comptroller, administrative services); all other government 
functions not assigned to other designated agencies.  

(7) Department of Labor: all programs, services, and regulatory activities relating 
to labor and the work force.  

(8) Department of Transportation: all programs, services, and regulatory activities relating to 
transportation, including highways, public transportation, traffic management (non-law 
enforcement), automobile licensing and inspection, and driver licensing.  
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(c) Responsibility for the implementation of Subpart F of this part for components 
of State or local governments that exercise responsibilities, regulate, or administer 
services, programs, or activities relating to functions not assigned to specific designated 
agencies by paragraph (b) of this section may be assigned to other specific agencies by 
the Department of Justice.  

(d) If two or more agencies have apparent responsibility over a complaint, the Assistant 
Attorney General shall determine which one of the agencies shall be the designated agency for 
purposes of that complaint.  

 
 

Title 34: Education 
PART 104—NONDISCRIMINATION ON THE BASIS OF HANDICAP IN PROGRAMS OR 
ACTIVITIES RECEIVING FEDERAL FINANCIAL ASSISTANCE  
Subpart E—Postsecondary Education  

§ 104.44 Academic adjustments. 
(a) Academic requirements. A recipient to which this subpart applies shall make such 
modifications to its academic requirements as are necessary to ensure that such requirements 
do not discriminate or have the effect of discriminating, on the basis of handicap, against a 
qualified handicapped applicant or student. Academic requirements that the recipient can 
demonstrate are essential to the instruction being pursued by such student or to any directly 
related licensing requirement will not be regarded as discriminatory within the meaning of this 
section. Modifications may include changes in the length of time permitted for the completion of 
degree requirements, substitution of specific courses required for the completion of degree 
requirements, and adaptation of the manner in which specific courses are conducted. 
 
(b) Other rules. A recipient to which this subpart applies may not impose upon handicapped 
students other rules, such as the prohibition of tape recorders in classrooms or of dog guides in 
campus buildings, that have the effect of limiting the participation of handicapped students in the 
recipient's education program or activity. 
 
(c) Course examinations. In its course examinations or other procedures for evaluating students' 
academic achievement, a recipient to which this subpart applies shall provide such methods for 
evaluating the achievement of students who have a handicap that impairs sensory, manual, or 
speaking skills as will best ensure that the results of the evaluation represents the student's 
achievement in the course, rather than reflecting the student's impaired sensory, manual, or 
speaking skills (except where such skills are the factors that the test purports to measure). 
 
(d) Auxiliary aids. (1) A recipient to which this subpart applies shall take such steps as are 
necessary to ensure that no handicapped student is denied the benefits of, excluded from 
participation in, or otherwise subjected to discrimination because of the absence of educational 
auxiliary aids for students with impaired sensory, manual, or speaking skills. 
(2) Auxiliary aids may include taped texts, interpreters or other effective methods of making 
orally delivered materials available to students with hearing impairments, readers in libraries for 
students with visual impairments, classroom equipment adapted for use by students with 
manual impairments, and other similar services and actions. Recipients need not provide 
attendants, individually prescribed devices, readers for personal use or study, or other devices 
or services of a personal nature. 

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr;sid=97e12519687f442c5070df466a3f2dc6;rgn=div5;view=text;node=34%3A1.2.1.1.3;idno=34;cc=ecfr
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr;sid=97e12519687f442c5070df466a3f2dc6;rgn=div5;view=text;node=34%3A1.2.1.1.3;idno=34;cc=ecfr
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr;sid=97e12519687f442c5070df466a3f2dc6;rgn=div6;view=text;node=34%3A1.2.1.1.3.5;idno=34;cc=ecfr
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The following information is from http://www.ada.gov/regs2010/ADAregs2010.htm 
 

Revised ADA Regulations  
Implementing Title II and Title III 

 

On Friday, July 23, 2010, Attorney General Eric Holder signed final regulations revising 
the Department’s ADA regulations, including its ADA Standards for Accessible Design. 
The official text was published in the Federal Register on September 15, 2010 
(corrections to this text were published in the Federal Register on March 11, 2011).  

The revised regulations amend the Department’s title II regulation, 28 CFR Part 35, and 
the title III regulation, 28 CFR Part 36. Appendix A to each regulation includes a section-
by-section analysis of the rule and responses to public comments on the proposed rule. 
Appendix B to the title III regulation discusses major changes in the ADA Standards for 
Accessible Design and responds to public comments received on the proposed rules.  

These final rules went into effect on March 15, 2011 and will be published in the 2011 
edition of the Code of Federal Regulations (CFR).  
 
Compliance with the 2010 Standards for Accessible Design is permitted as of 
September 15, 2010, but not required until March 15, 2012. The Department has 
prepared fact sheets identifying the major changes in the rules.  

Revised Final Title II Rule: A Compilation of Regulatory Provisions and Guidance 
-- Nondiscrimination on the Basis of Disability in State and Local Government 
Services (HTML) | Revised Title II Rule: A Compilation... (PDF) This document 
contains the following: (1) supplementary information (the preamble to the revised 
regulation); (2) the title II regulation updated to reflect the 2010 revisions and the 
technical corrections (published March 11, 2011) which became effective on March 15, 
2011; (3) guidance on the revised regulatory provisions; and (4) guidance on the 
original 1991 title II regulation.  

Revised Final Title II Rule with integrated text -- This version contains the title II 
regulation updated to reflect the 2010 revisions and the technical corrections 
(published March 11, 2011) which became effective on March 15, 2011. It does 
not contain supplementary information or guidance. The new text is shown in a 
bold typeface. 

Title II: Final Rule amending 28 CFR Part 35: Nondiscrimination on the 
Basis of Disability in State and Local Government Services (HTML) | (Title 
II: Final Rule PDF) (as published in the Federal Register September 15, 2010) 

http://www.ada.gov/regs2010/ADAregs2010.htm
http://www.ada.gov/regs2010/titleIII_2010/reg3_2010_appendix_b.htm
http://www.ada.gov/2010ADAstandards_index.htm
http://www.ada.gov/regs2010/titleII_2010/titleII_2010_regulations.htm
http://www.ada.gov/regs2010/titleII_2010/titleII_2010_regulations.htm
http://www.ada.gov/regs2010/titleII_2010/titleII_2010_regulations.htm
http://www.ada.gov/regs2010/titleII_2010/titleII_2010_regulations.pdf
http://www.ada.gov/regs2010/titleII_2010/titleII_2010_withbold.htm
http://edocket.access.gpo.gov/2010/2010-21821.htm
http://edocket.access.gpo.gov/2010/2010-21821.htm
http://www.ada.gov/regs2010/titleII_2010/titleII_2010_fr.pdf
http://www.ada.gov/regs2010/titleII_2010/titleII_2010_fr.pdf
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This document does not contain the full text of the regulation and addresses only 
new and revised provisions. 

Title II: Corrections to the Final Rule (HTML) | Title II: Corrections (PDF) (as 
published in the Federal Register on March 11, 2011). This document corrects 
typographical errors and one substantive error reflected in certain sections of the 
rule relating to service animals. These corrections should be read together with 
the final rule published on September 15, 2010.  

Revised Final Title III Rule: A Compilation of Regulatory Provisions and Guidance 
-- Nondiscrimination on the Basis of Disability by Public Accommodations and in 
Commercial Facilities (HTML) | Revised Title III Rule: A Compilation... (PDF) This 
document contains the following: (1) supplementary information (the preamble to the 
revised regulation); (2) the title III regulation updated to reflect the 2010 revisions and 
the technical corrections (published March 11, 2011) which became effective on March 
15, 2011; (3) guidance on the revised regulatory provisions; and (4) guidance on the 
original 1991 title III regulation.  

Revised Final Title III Regulation with integrated text -- This version only contains 
the title III regulation updated to reflect the 2010 revisions and the technical 
corrections (published March 11, 2011) which became effective on March 15, 
2011. It does not contain supplementary information or guidance. The new text is 
shown in a bold typeface. 

Title III: Final Rule amending 28 CFR Part 36: Nondiscrimination on the Basis of 
Disability by Public Accommodations and in Commercial Facilities (HTML) | Title 
III: Final Rule (PDF) (as published in the Federal Register September 15, 2010) 
This document does not contain the full text of the regulation and addresses only 
new and revised provisions. 

Title III: Corrections to the Final Rule (HTML) Title III: Corrections (PDF) (as 
published in the Federal Register on March 11, 2011). This document corrects an 
inadvertent error in an instruction, the omission of some language in the rule, and 
an error reflected in certain sections of the rule relating to service animals. These 
corrections should be read together with the final rule published on September 
15, 2010. 

2010 ADA Standards for Accessible Design  
The 2010 Standards set minimum requirements -- both scoping and technical -- for 
newly designed and constructed or altered State or local government facilities, public 
accommodations, and commercial facilities to be readily accessible to and usable by 
individuals with disabilities.  

 
Titles I and V of the Americans with Disabilities Act of 1990 (ADA) 

http://edocket.access.gpo.gov/2011/2011-5580.htm
http://www.ada.gov/regs2010/titleII_2010/titleII_techedits_fr.pdf.pdf
http://www.ada.gov/regs2010/titleIII_2010/titleIII_2010_regulations.htm
http://www.ada.gov/regs2010/titleIII_2010/titleIII_2010_regulations.htm
http://www.ada.gov/regs2010/titleIII_2010/titleIII_2010_regulations.htm
http://www.ada.gov/regs2010/titleIII_2010/titleIII_2010_regulations.pdf
http://www.ada.gov/regs2010/titleIII_2010/titleIII_2010_withbold.htm
http://edocket.access.gpo.gov/2010/2010-21824.htm
http://edocket.access.gpo.gov/2010/2010-21824.htm
http://www.ada.gov/regs2010/titleIII_2010/titleIII_2010_fr.pdf
http://www.ada.gov/regs2010/titleIII_2010/titleIII_2010_fr.pdf
http://edocket.access.gpo.gov/2011/2011-5581.htm
http://www.ada.gov/regs2010/titleIII_2010/titleIII_techedits_fr.pdf
http://www.ada.gov/2010ADAstandards_index.htm
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EDITOR'S NOTE: The following is the text of Titles I and V of the Americans with Disabilities Act of 
1990 (Pub. L. 101-336) (ADA), as amended, as these titles will appear in volume 42 of the United 
States Code, beginning at section 12101. Title I of the ADA, which became effective for employers 
with 25 or more employees on July 26, 1992, prohibits employment discrimination against qualified 
individuals with disabilities. Since July 26, 1994, Title I has applied to employers with 15 or more 
employees. Title V contains miscellaneous provisions which apply to EEOC's enforcement of Title I. 
 
The Civil Rights Act of 1991 (Pub. L. 102-166) (CRA) amended sections 101(4), 102 and 
509 of the ADA. In addition, section 102 of the CRA (which is printed elsewhere in this 
publication) amended the statutes by adding a new section following section 1977 (42 
U.S.C. 1981) to provide for the recovery of compensatory and punitive damages in cases 
of intentional violations of Title VII, the ADA, and section 501 of the Rehabilitation Act of 
1973 (Rehab Act). The Americans with Disabilities Act Amendments Act of 2008 (Pub. L. 
110-325) (ADAAA) amended sections 12101, 12102, 12111 to 12114, 12201 and 12210 of 
the ADA and section 705 of the Rehab Act. The ADAAA also enacted sections 12103 and 
12205a and redesignated sections 12206 to 12213. The ADAAA also included findings and 
purposes that will not be codified. 
 
Most recently, the Lilly Ledbetter Fair Pay Act of 2009 (Pub. L. 111-2) amended Title VII, 
the Age Discrimination in Employment Act of 1967, the ADA and the Rehab Act to clarify 
the time frame in which victims of discrimination may challenge and recover for 
discriminatory compensation decisions or other discriminatory practices affecting 
compensation. 
 
ADAAA amendments and Lilly Ledbetter Fair Pay Act amendments appear in boldface 
type. Cross references to the ADA as enacted appear in italics following each section 
heading. Editor's notes also appear in italics. 

 
An Act to establish a clear and comprehensive prohibition of discrimination on the basis of 
disability. 
Be it enacted by the Senate and House of Representatives of the United States of America 
assembled, that this Act may be cited as the “Americans with Disabilities Act of 1990”. 
* * * 
FINDINGS AND PURPOSES 
SEC. 12101. [Section 2] 
(a) Findings. - The Congress finds that- 

(1) physical or mental disabilities in no way diminish a person’s right 
to fully participate in all aspects of society, yet many people with 
physical or mental disabilities have been precluded from doing so 
because of discrimination; others who have a record of a disability or 
are regarded as having a disability also have been subjected to 
discrimination; 
(2) historically, society has tended to isolate and segregate individuals with 
disabilities, and, despite some improvements, such forms of discrimination 
against individuals with disabilities continue to be a serious and pervasive 
social problem; 
(3) discrimination against individuals with disabilities persists in such critical 
areas as employment, housing, public accommodations, education, 
transportation, communication, recreation, institutionalization, health 
services, voting, and access to public services; 

http://www.eeoc.gov/laws/statutes/adaaa.cfm
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(4) unlike individuals who have experienced discrimination on the basis of 
race, color, sex, national origin, religion, or age, individuals who have 
experienced discrimination on the basis of disability have often had no legal 
recourse to redress such discrimination; 
(5) individuals with disabilities continually encounter various forms of 
discrimination, including outright intentional exclusion, the discriminatory 
effects of architectural, transportation, and communication barriers, 
overprotective rules and policies, failure to make modifications to existing 
facilities and practices, exclusionary qualification standards and criteria, 
segregation, and relegation to lesser services, programs, activities, benefits, 
jobs, or other opportunities; 
(6) census data, national polls, and other studies have documented that 
people with disabilities, as a group, occupy an inferior status in our society, 
and are severely disadvantaged socially, vocationally, economically, and 
educationally; 
(7) the Nation’s proper goals regarding individuals with disabilities are to 
assure equality of opportunity, full participation, independent living, and 
economic self-sufficiency for such individuals; and 
(8) the continuing existence of unfair and unnecessary discrimination and 
prejudice denies people with disabilities the opportunity to compete on an 
equal basis and to pursue those opportunities for which our free society is 
justifiably famous, and costs the United States billions of dollars in 
unnecessary expenses resulting from dependency and nonproductivity. 

(b) Purpose. - It is the purpose of this chapter- 
(1) to provide a clear and comprehensive national mandate for the 
elimination of discrimination against individuals with disabilities; 
(2) to provide clear, strong, consistent, enforceable standards addressing 
discrimination against individuals with disabilities; 
(3) to ensure that the Federal Government plays a central role in enforcing 
the standards established in this chapter on behalf of individuals with 
disabilities; and 
(4) to invoke the sweep of congressional authority, including the power to 
enforce the fourteenth amendment and to regulate commerce, in order to 
address the major areas of discrimination faced day to day by people with 
disabilities. 
 

DEFINITION OF DISABILITY 
SEC. 12102. [Section 3] 
As used in this chapter: 
(1) Disability. - The term “disability” means, with respect to an individual- 

(A) a physical or mental impairment that substantially limits one or more 
major life activities of such individual; 
(B) a record of such an impairment; or 
(C) being regarded as having such an impairment (as described in 
paragraph (3)). 

(2) Major life activities 
A) In general 
For purposes of paragraph (1), major life activities include, but are not 
limited to, caring for oneself, performing manual tasks, seeing, 
hearing, eating, sleeping, walking, standing, lifting, bending, speaking, 
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breathing, learning, reading, concentrating, thinking, communicating, 
and working. 
(B) Major bodily functions 
For purposes of paragraph (1), a major life activity also includes the 
operation of a major bodily function, including but not limited to, 
functions of the immune system, normal cell growth, digestive, bowel, 
bladder, neurological, brain, respiratory, circulatory, endocrine, and 
reproductive functions. 

(3) Regarded as having such an impairment 
For purposes of paragraph (1)(C): 

(A) An individual meets the requirement of “being regarded as having 
such an impairment” if the individual establishes that he or she has 
been subjected to an action prohibited under this chapter because of 
an actual or perceived physical or mental impairment whether or not 
the impairment limits or is perceived to limit a major life activity. 
(B) Paragraph (1)(C) shall not apply to impairments that are transitory 
and minor. A transitory impairment is an impairment with an actual or 
expected duration of 6 months or less. 

(4) Rules of construction regarding the definition of disability 
The definition of “disability” in paragraph (1) shall be construed in accordance with 
the following: 

(A) The definition of disability in this chapter shall be construed in 
favor of broad coverage of individuals under this chapter, to the 
maximum extent permitted by the terms of this chapter. 
(B) The term “substantially limits” shall be interpreted consistently 
with the findings and purposes of the ADA Amendments Act of 2008. 
(C) An impairment that substantially limits one major life activity need 
not limit other major life activities in order to be considered a 
disability. 
(D) An impairment that is episodic or in remission is a disability if it 
would substantially limit a major life activity when active. 
(E)(i) The determination of whether an impairment substantially limits 
a major life activity shall be made without regard to the ameliorative 
effects of mitigating measures such as— 

(I) medication, medical supplies, equipment, or 
appliances, low-vision devices (which do not include 
ordinary eyeglasses or contact lenses), prosthetics 
including limbs and devices, hearing aids and cochlear 
implants or other implantable hearing devices, mobility 
devices, or oxygen therapy equipment and supplies; 
(II) use of assistive technology; 
(III) reasonable accommodations or auxiliary aids or 
services; or 
(IV) learned behavioral or adaptive neurological 
modifications. 

(ii) The ameliorative effects of the mitigating measures of ordinary 
eyeglasses or contact lenses shall be considered in determining 
whether an impairment substantially limits a major life activity. 
(iii) As used in this subparagraph— 
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(I) the term “ordinary eyeglasses or contact lenses” 
means lenses that are intended to fully correct visual 
acuity or eliminate refractive error; and 
(II) the term “low-vision devices” means devices that 
magnify, enhance, or otherwise augment a visual image. 

ADDITIONAL DEFINITIONS 
SEC. 12103. [Section 4] 
As used in this chapter: 
(1) Auxiliary aids and services. - The term “auxiliary aids and services” includes— 

(A) qualified interpreters or other effective methods of making aurally 
delivered materials available to individuals with hearing impairments; 
(B) qualified readers, taped texts, or other effective methods of making 
visually delivered materials available to individuals with visual impairments; 
(C) acquisition or modification of equipment or devices; and 
(D) other similar services and actions. 

(2) State. - The term “State” means each of the several States, the District of Columbia, the 
Commonwealth of Puerto Rico, Guam, American Samoa, the Virgin Islands of the United 
States, the Trust Territory of the Pacific Islands, and the Commonwealth of the Northern 
Mariana Islands. 
 

SUBCHAPTER I [TITLE I] - EMPLOYMENT 
DEFINITIONS 
SEC. 12111. [Section 101] 
As used in this subchapter: 
(1) Commission. - The term “Commission” means the Equal Employment Opportunity 
Commission established by section 2000e-4 of this title [section 705 of the Civil Rights Act 
of 1964]. 
(2) Covered entity. - The term “covered entity” means an employer, employment agency, 
labor organization, or joint labor management committee. 
(3) Direct threat. - The term “direct threat” means a significant risk to the health or safety of 
others that cannot be eliminated by reasonable accommodation. 
(4) Employee. - The term “employee” means an individual employed by an employer. With 
respect to employment in a foreign country, such term includes an individual who is a 
citizen of the United States. 
(5) Employer. - 

(A) In general. - The term “employer” means a person engaged in an 
industry affecting commerce who has 15 or more employees for each 
working day in each of 20 or more calendar weeks in the current or 
preceding calendar year, and any agent of such person, except that, for two 
years following the effective date of this subchapter, an employer means a 
person engaged in an industry affecting commerce who has 25 or more 
employees for each working day in each of 20 or more calendar weeks in 
the current or preceding year, and any agent of such person. 
(B) Exceptions. - The term “employer” does not include- 

(i) the United States, a corporation wholly owned by the 
government of the United States, or an Indian tribe; or 
(ii) a bona fide private membership club (other than a labor 
organization) that is exempt from taxation under section 
501(c) of Title 26 [the Internal Revenue Code of 1986]. 

(6) Illegal use of drugs. - 
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(A) In general. - The term “illegal use of drugs” means the use of drugs, the 
possession or distribution of which is unlawful under the Controlled 
Substances Act [21 U.S.C. 801 et seq.]. Such term does not include the use 
of a drug taken under supervision by a licensed health care professional, or 
other uses authorized by the Controlled Substances Act or other provisions 
of Federal law. 
(B) Drugs. - The term “drug” means a controlled substance, as defined in 
schedules I through V of section 202 of the Controlled Substances Act [21 
U.S.C. 812]. 

(7) Person, etc. - The terms “person”, “labor organization”, “employment agency”, 
“commerce”, and “industry affecting commerce”, shall have the same meaning given such 
terms in section 2000e of this title [section 701 of the Civil Rights Act of 1964]. 
(8) Qualified individual. - The term “qualified individual” means an individual who, 
with or without reasonable accommodation, can perform the essential functions of the 
employment position that such individual holds or desires. For the purposes of this 
subchapter, consideration shall be given to the employer’s judgment as to what functions 
of a job are essential, and if an employer has prepared a written description before 
advertising or interviewing applicants for the job, this description shall be considered 
evidence of the essential functions of the job. 
(9) Reasonable accommodation. - The term “reasonable accommodation” may include- 

(A) making existing facilities used by employees readily accessible to and 
usable by individuals with disabilities; and 
(B) job restructuring, part-time or modified work schedules, reassignment to 
a vacant position, acquisition or modification of equipment or devices, 
appropriate adjustment or modifications of examinations, training materials 
or policies, the provision of qualified readers or interpreters, and other 
similar accommodations for individuals with disabilities. 

(10) Undue hardship. - 
(A) In general. - The term “undue hardship” means an action requiring 
significant difficulty or expense, when considered in light of the factors set 
forth in subparagraph (B). 
(B) Factors to be considered. - In determining whether an accommodation 
would impose an undue hardship on a covered entity, factors to be 
considered include- 

(i) the nature and cost of the accommodation needed under 
this chapter; 
(ii) the overall financial resources of the facility or facilities 
involved in the provision of the reasonable accommodation; 
the number of persons employed at such facility; the effect 
on expenses and resources, or the impact otherwise of such 
accommodation upon the operation of the facility; 
(iii) the overall financial resources of the covered entity; the 
overall size of the business of a covered entity with respect to 
the number of its employees; the number, type, and location 
of its facilities; and 
(iv) the type of operation or operations of the covered entity, 
including the composition, structure, and functions of the 
workforce of such entity; the geographic separateness, 
administrative, or fiscal relationship of the facility or facilities 
in question to the covered entity. 
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DISCRIMINATION 
SEC. 12112. [Section 102] 
(a) General rule. - No covered entity shall discriminate against a qualified individual on the 
basis of disability in regard to job application procedures, the hiring, advancement, or 
discharge of employees, employee compensation, job training, and other terms, conditions, 
and privileges of employment. 
(b) Construction. - As used in subsection (a) of this section, the term “discriminate against 
a qualified individual on the basis of disability” includes- 

(1) limiting, segregating, or classifying a job applicant or employee in a way 
that adversely affects the opportunities or status of such applicant or 
employee because of the disability of such applicant or employee; 
(2) participating in a contractual or other arrangement or relationship that 
has the effect of subjecting a covered entity’s qualified applicant or 
employee with a disability to the discrimination prohibited by this subchapter 
(such relationship includes a relationship with an employment or referral 
agency, labor union, an organization providing fringe benefits to an 
employee of the covered entity, or an organization providing training and 
apprenticeship programs); 
(3) utilizing standards, criteria, or methods of administration- 

(A) that have the effect of discrimination on the basis of 
disability; or 
(B) that perpetuate the discrimination of others who are 
subject to common administrative control; 

(4) excluding or otherwise denying equal jobs or benefits to a qualified 
individual because of the known disability of an individual with whom the 
qualified individual is known to have a relationship or association; 
(5) (A) not making reasonable accommodations to the known physical or 
mental limitations of an otherwise qualified individual with a disability who is 
an applicant or employee, unless such covered entity can demonstrate that 
the accommodation would impose an undue hardship on the operation of 
the business of such covered entity; or 

(B) denying employment opportunities to a job applicant or 
employee who is an otherwise qualified individual with a 
disability, if such denial is based on the need of such covered 
entity to make reasonable accommodation to the physical or 
mental impairments of the employee or applicant; 

(6) using qualification standards, employment tests or other selection criteria 
that screen out or tend to screen out an individual with a disability or a class 
of individuals with disabilities unless the standard, test or other selection 
criteria, as used by the covered entity, is shown to be job-related for the 
position in question and is consistent with business necessity; and 
(7) failing to select and administer tests concerning employment in the most 
effective manner to ensure that, when such test is administered to a job 
applicant or employee who has a disability that impairs sensory, manual, or 
speaking skills, such test results accurately reflect the skills, aptitude, or 
whatever other factor of such applicant or employee that such test purports 
to measure, rather than reflecting the impaired sensory, manual, or 
speaking skills of such employee or applicant (except where such skills are 
the factors that the test purports to measure). 

(c) Covered entities in foreign countries. - 
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(1) In general. - It shall not be unlawful under this section for a covered 
entity to take any action that constitutes discrimination under this section 
with respect to an employee in a workplace in a foreign country if 
compliance with this section would cause such covered entity to violate the 
law of the foreign country in which such workplace is located. 
(2) Control of corporation 

(A) Presumption. - If an employer controls a corporation 
whose place of incorporation is a foreign country, any 
practice that constitutes discrimination under this section and 
is engaged in by such corporation shall be presumed to be 
engaged in by such employer. 
(B) Exception. - This section shall not apply with respect to 
the foreign operations of an employer that is a foreign person 
not controlled by an American employer. 
(C) Determination. - For purposes of this paragraph, the 
determination of whether an employer controls a corporation 
shall be based on- 

(i) the interrelation of operations; 
(ii) the common management; 
(iii) the centralized control of labor relations; 
and 
(iv) the common ownership or financial 
control, of the employer and the corporation. 

(d) Medical examinations and inquiries. - 
(1) In general. - The prohibition against discrimination as referred to in 
subsection (a) of this section shall include medical examinations and 
inquiries. 
(2) Pre-employment. - 

(A) Prohibited examination or inquiry. - Except as provided in 
paragraph (3), a covered entity shall not conduct a medical 
examination or make inquiries of a job applicant as to 
whether such applicant is an individual with a disability or as 
to the nature or severity of such disability. 
(B) Acceptable inquiry. - A covered entity may make pre-
employment inquiries into the ability of an applicant to 
perform job-related functions. 

(3) Employment entrance examination. - A covered entity may require a 
medical examination after an offer of employment has been made to a job 
applicant and prior to the commencement of the employment duties of such 
applicant, and may condition an offer of employment on the results of such 
examination, if- 

(A) all entering employees are subjected to such an 
examination regardless of disability; 
(B) information obtained regarding the medical condition or 
history of the applicant is collected and maintained on 
separate forms and in separate medical files and is treated 
as a confidential medical record, except that— 

(i) supervisors and managers may be 
informed regarding necessary restrictions on 
the work or duties of the employee and 
necessary accommodations; 
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(ii) first aid and safety personnel may be 
informed, when appropriate, if the disability 
might require emergency treatment; and 
(iii) government officials investigating 
compliance with this chapter shall be provided 
relevant information on request; and (C) the 
results of such examination are used only in 
accordance with this subchapter. 

(4) Examination and inquiry. - 
(A) Prohibited examinations and inquiries. - A covered entity 
shall not require a medical examination and shall not make 
inquiries of an employee as to whether such employee is an 
individual with a disability or as to the nature or severity of 
the disability, unless such examination or inquiry is shown to 
be jobrelated and consistent with business necessity. 
(B) Acceptable examinations and inquiries. - A covered entity 
may conduct voluntary medical examinations, including 
voluntary medical histories, which are part of an employee 
health program available to employees at that work site. A 
covered entity may make inquiries into the ability of an 
employee to perform job-related functions. 
(C) Requirement. - Information obtained under subparagraph 
(B) regarding the medical condition or history of any 
employee are subject to the requirements of subparagraphs 
(B) and (C) of paragraph (3). 
 

DEFENSES 
SEC. 12113. [Section 103] 
(a) In general. - It may be a defense to a charge of discrimination under this chapter that an 
alleged application of qualification standards, tests, or selection criteria that screen out or 
tend to screen out or otherwise deny a job or benefit to an individual with a disability has 
been shown to be job-related and consistent with business necessity, and such 
performance cannot be accomplished by reasonable accommodation, as required under 
this subchapter. 
(b) Qualification standards. - The term “qualification standards” may include a requirement 
that an individual shall not pose a direct threat to the health or safety of other individuals in 
the workplace. 
(c) Qualification standards and tests related to uncorrected vision. – 
Notwithstanding section 12102(4)(E)(ii) of this title, a covered entity shall not use 
qualification standards, employment tests, or other selection criteria based on an 
individual’s uncorrected vision unless the standard, test, or other selection criteria, 
as used by the covered entity, is shown to be job-related for the position in question 
and consistent with business necessity. 
(d) Religious entities. - 

(1) In general. - This subchapter shall not prohibit a religious corporation, 
association, educational institution, or society from giving preference in 
employment to individuals of a particular religion to perform work connected 
with the carrying on by such corporation, association, educational institution, 
or society of its activities. 
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(2) Religious tenets requirement. - Under this subchapter, a religious 
organization may require that all applicants and employees conform to the 
religious tenets of such organization. 

(e) List of infectious and communicable diseases. - 
(1) In general. - The Secretary of Health and Human Services, not later than 
6 months after July 26, 1990 [the date of enactment of this Act], shall- 

(A) review all infectious and communicable diseases which 
may be transmitted through handling the food supply; 
(B) publish a list of infectious and communicable diseases 
which are transmitted through handling the food supply; 
(C) publish the methods by which such diseases are 
transmitted; and 
(D) widely disseminate such information regarding the list of 
diseases and their modes of transmissibility to the general 
public. Such list shall be updated annually. 

(2) Applications. - In any case in which an individual has an infectious or 
communicable disease that is transmitted to others through the handling of 
food, that is included on the list developed by the Secretary of Health and 
Human Services under paragraph (1), and which cannot be eliminated by 
reasonable accommodation, a covered entity may refuse to assign or 
continue to assign such individual to a job involving food handling. 
(3) Construction. - Nothing in this chapter shall be construed to preempt, 
modify, or amend any State, county, or local law, ordinance, or regulation 
applicable to food handling which is designed to protect the public health 
from individuals who pose a significant risk to the health or safety of others, 
which cannot be eliminated by reasonable accommodation, pursuant to the 
list of infectious or communicable diseases and the modes of transmissibility 
published by the Secretary of Health and Human Services. 
 

ILLEGAL USE OF DRUGS AND ALCOHOL 
SEC. 12114. [Section 104] 
(a) Qualified individual with a disability. - For purposes of this subchapter, a qualified 
individual with a disability shall not include any employee or applicant who is currently 
engaging in the illegal use of drugs, when the covered entity acts on the basis of such use. 
(b) Rules of construction. - Nothing in subsection (a) of this section shall be construed to 
exclude as a qualified individual with a disability an individual who- 

(1) has successfully completed a supervised drug rehabilitation program 
and is no longer engaging in the illegal use of drugs, or has otherwise been 
rehabilitated successfully and is no longer engaging in such use; 
(2) is participating in a supervised rehabilitation program and is no longer 
engaging in such use; or 
(3) is erroneously regarded as engaging in such use, but is not engaging in 
such use; except that it shall not be a violation of this chapter for a covered 
entity to adopt or administer reasonable policies or procedures, including 
but not limited to drug testing, designed to ensure that an individual 
described in paragraph (1) or (2) is no longer engaging in the illegal use of 
drugs. 

(c) Authority of covered entity. - 
A covered entity- 

(1) may prohibit the illegal use of drugs and the use of alcohol at the 
workplace by all employees; 
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(2) may require that employees shall not be under the influence of alcohol or 
be engaging in the illegal use of drugs at the workplace; 
(3) may require that employees behave in conformance with the 
requirements established under the Drug Free Workplace Act of 1988 (41 
U.S.C. 701 et seq.); 
(4) may hold an employee who engages in the illegal use of drugs or who is 
an alcoholic to the same qualification standards for employment or job 
performance and behavior that such entity holds other employees, even if 
any unsatisfactory performance or behavior is related to the drug use or 
alcoholism of such employee; and (5) may, with respect to Federal 
regulations regarding alcohol and the illegal use of drugs, require that- 

(A) employees comply with the standards established in such 
regulations of the Department of Defense, if the employees 
of the covered entity are employed in an industry subject to 
such regulations, including complying with regulations (if any) 
that apply to employment in sensitive positions in such an 
industry, in the case of employees of the covered entity who 
are employed in such positions (as defined in the regulations 
of the Department of Defense); 
(B) employees comply with the standards established in such 
regulations of the Nuclear Regulatory Commission, if the 
employees of the covered entity are employed in an industry 
subject to such regulations, including complying with 
regulations (if any) that apply to employment in sensitive 
positions in such an industry, in the case of employees of the 
covered entity who are employed in such positions (as 
defined in the regulations of the Nuclear Regulatory 
Commission); and 
(C) employees comply with the standards established in such 
regulations of the Department of Transportation, if the 
employees of the covered entity are employed in a 
transportation industry subject to such regulations, including 
complying with such regulations (if any) that apply to 
employment in sensitive positions in such an industry, in the 
case of employees of the covered entity who are employed in 
such positions (as defined in the regulations of the 
Department of Transportation). 

(d) Drug testing. - 
(1) In general. - For purposes of this subchapter, a test to determine the 
illegal use of drugs shall not be considered a medical examination. 
(2) Construction. - Nothing in this subchapter shall be construed to 
encourage, prohibit, or authorize the conducting of drug testing for the illegal 
use of drugs by job applicants or employees or making employment 
decisions based on such test results. 

(e) Transportation employees. - Nothing in this subchapter shall be construed to 
encourage, prohibit, restrict, or authorize the otherwise lawful exercise by entities subject 
to the jurisdiction of the Department of Transportation of authority to- 

(1) test employees of such entities in, and applicants for, positions involving 
safety sensitive duties for the illegal use of drugs and for on duty impairment 
by alcohol; and 



47 
 

(2) remove such persons who test positive for illegal use of drugs and on -
duty impairment by alcohol pursuant to paragraph (1) from safety sensitive 
duties in implementing subsection (c) of this section. 
 

POSTING NOTICES 
SEC. 12115. [Section 105] 
Every employer, employment agency, labor organization, or joint labor management 
committee covered under this subchapter shall post notices in an accessible format to 
applicants, employees, and members describing the applicable provisions of this chapter, 
in the manner prescribed by section 2000e-10 of this title [section 711 of the Civil Rights 
Act of 1964]. 
 
REGULATIONS 
SEC. 12116. [Section 106] 
Not later than 1 year after July 26, 1990 [the date of enactment of this Act], the 
Commission shall issue regulations in an accessible format to carry out this subchapter in 
accordance with subchapter II of chapter 5 of title 5 [United States Code]. 
 
ENFORCEMENT 
SEC. 12117. [Section 107] 
(a) Powers, remedies, and procedures. - The powers, remedies, and procedures set forth 
in sections 2000e-4, 2000e-5, 2000e-6, 2000e-8, and 2000e-9 of this title [sections 705, 
706, 707, 709 and 710 of the Civil Rights Act of 1964] shall be the powers, remedies, and 
procedures this subchapter provides to the Commission, to the Attorney General, or to any 
person alleging discrimination on the basis of disability in violation of any provision of this 
chapter, or regulations promulgated under section 12116 of this title [section 106], 
concerning employment. 
(b) Coordination. - The agencies with enforcement authority for actions which allege 
employment discrimination under this subchapter and under the Rehabilitation Act of 1973 
[29 U.S.C. 701 et seq.] shall develop procedures to ensure that administrative complaints 
filed under this subchapter and under the Rehabilitation Act of 1973 are dealt with in a 
manner that avoids duplication of effort and prevents imposition of inconsistent or 
conflicting standards for the same requirements under this subchapter and the 
Rehabilitation Act of 1973. The Commission, the Attorney General, and the Office of 
Federal Contract Compliance Programs shall establish such coordinating mechanisms 
(similar to provisions contained in the joint regulations promulgated by the Commission and 
the Attorney General at part 42 of title 28 and part 1691 of title 29, Code of Federal 
Regulations, and the Memorandum of Understanding between the Commission and the 
Office of Federal Contract Compliance Programs dated January 16, 1981 (46 Fed. Reg. 
7435, January 23, 1981)) in regulations implementing this subchapter and Rehabilitation 
Act of 1973 not later than 18 months after July 26, 1990 [the date of enactment of this Act]. 
[42 USC § 2000e-5 note] 
 
(a) AMERICANS WITH DISABILITIES ACT OF 1990. — The amendments made by 
section 3 [Lilly Ledbetter Fair Pay Act of 2009, PL 111-2, 123 Stat. 5] shall apply to 
claims of discrimination in compensation brought under title I and section 503 of the 
Americans with Disabilities Act of 1990 (42 U.S.C. 12111 et seq., 12203), pursuant to 
section 107(a) of such Act (42 U.S.C. 12117(a)), which adopts the powers, remedies, 
and procedures set forth in section 706 of the Civil Rights Act of 1964 (42 U.S.C. 
2000e-5). 
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 SUBCHAPTER IV [TITLE V] - MISCELLANEOUS PROVISIONS 
CONSTRUCTION 
SEC. 12201. [Section 501] 
(a) In general. - Except as otherwise provided in this chapter, nothing in this chapter shall 
be construed to apply a lesser standard than the standards applied under Title V of the 
Rehabilitation Act of 1973 (29 U.S.C. 790 et seq.) or the regulations issued by Federal 
agencies pursuant to such title. 
(b) Relationship to other laws. - Nothing in this chapter shall be construed to invalidate or 
limit the remedies, rights, and procedures of any Federal law or law of any State or political 
subdivision of any State or jurisdiction that provides greater or equal protection for the 
rights of individuals with disabilities than are afforded by this chapter. Nothing in this 
chapter shall be construed to preclude the prohibition of, or the imposition of restrictions 
on, smoking in places of employment covered by subchapter I of this chapter [title I], in 
transportation covered by subchapter II or III of this chapter [title II or III], or in places of 
public accommodation covered by subchapter III of this chapter [title III]. 
(c) Insurance. - Subchapters I through III of this chapter [titles I through III] and title IV of 
this Act shall not be construed to prohibit or restrict- 

(1) an insurer, hospital or medical service company, health maintenance 
organization, or any agent, or entity that administers benefit plans, or similar 
organizations from underwriting risks, classifying risks, or administering 
such risks that are based on or not inconsistent with State law; or 
(2) a person or organization covered by this chapter from establishing, 
sponsoring, observing or administering the terms of a bona fide benefit plan 
that are based on underwriting risks, classifying risks, or administering such 
risks that are based on or not inconsistent with State law; or 
(3) a person or organization covered by this chapter from establishing, 
sponsoring, observing or administering the terms of a bona fide benefit plan 
that is not subject to State laws that regulate insurance. 

 
Paragraphs (1), (2), and (3) shall not be used as a subterfuge to evade the purposes of 
subchapter I and III of this chapter [titles I and III]. 
 
(d) Accommodations and services. - Nothing in this chapter shall be construed to require 
an individual with a disability to accept an accommodation, aid, service, opportunity, or 
benefit which such individual chooses not to accept. 
(e) Benefits under State worker’s compensation laws 
Nothing in this chapter alters the standards for determining eligibility for benefits 
under State worker’s compensation laws or under State and Federal disability 
benefit programs. 
(f) Fundamental alteration 
Nothing in this chapter alters the provision of section 12182(b)(2)(A)(ii) of this title, 
specifying that reasonable modifications in policies, practices, or procedures shall 
be required, unless an entity can demonstrate that making such modifications in 
policies, practices, or procedures, including academic requirements in 
postsecondary education, would fundamentally alter the nature of the goods, 
services, facilities, privileges, advantages, or accommodations involved. 
(g) Claims of no disability 
Nothing in this chapter shall provide the basis for a claim by an individual without a 
disability that the individual was subject to discrimination because of the 
individual's lack of disability. 
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(h) Reasonable accommodations and modifications 
A covered entity under subchapter I of this chapter, a public entity under subchapter 
II of this chapter, and any person who owns, leases (or leases to), or operates a 
place of public accommodation under subchapter III of this chapter, need not 
provide a reasonable accommodation or a reasonable modification to policies, 
practices, or procedures to an individual who meets the definition of disability in 
section 12102(1) of this title solely under subparagraph (C) of such section. 
 
STATE IMMUNITY 
SEC. 12202. [Section 502] 
A State shall not be immune under the eleventh amendment to the Constitution of the 
United States from an action in Federal or State court of competent jurisdiction for a 
violation of this chapter. In any action against a State for a violation of the requirements of 
this chapter, remedies (including remedies both at law and in equity) are available for such 
a violation to the same extent as such remedies are available for such a violation in an 
action against any public or private entity other than a State. 
 
PROHIBITION AGAINST RETALIATION AND COERCION 
SEC. 12203. [Section 503] 
(a) Retaliation. - No person shall discriminate against any individual because such 
individual has opposed any act or practice made unlawful by this chapter or because such 
individual made a charge, testified, assisted, or participated in any manner in an 
investigation, proceeding, or hearing under this chapter. 
(b) Interference, coercion, or intimidation. - It shall be unlawful to coerce, intimidate, 
threaten, or interfere with any individual in the exercise or enjoyment of, or on account of 
his or her having exercised or enjoyed, or on account of his or her having aided or 
encouraged any other individual in the exercise or enjoyment of, any right granted or 
protected by this chapter. 
(c) Remedies and procedures. - The remedies and procedures available under sections 
12117, 12133, and 12188 of this title [sections 107, 203 and 308] shall be available to 
aggrieved persons for violations of subsections (a) and (b) of this section, with respect to 
subchapter I, subchapter II and subchapter III, respectively, of this chapter [title I, title II 
and title III, respectively]. 
[42 USC § 2000e-5 note] 
(a) AMERICANS WITH DISABILITIES ACT OF 1990. — The amendments made by 
section 3 [Lilly Ledbetter Fair Pay Act of 2009, PL 111-2, 123 Stat. 5] shall apply to 
claims of discrimination in compensation brought under title I and section 503 of the 
Americans with Disabilities Act of 1990 (42 U.S.C. 12111 et seq., 12203), pursuant to 
section 107(a) of such Act (42 U.S.C. 12117(a)), which adopts the powers, remedies, 
and procedures set forth in section 706 of the Civil Rights Act of 1964 (42 U.S.C. 
2000e-5). 
 
REGULATIONS BY THE ARCHITECTURAL AND TRANSPORTATION 
BARRIERS COMPLIANCE BOARD 
SEC. 12204. [Section 504] 
(a) Issuance of guidelines. - Not later than 9 months after July 26, 1990 [the date of 
enactment of this Act], the Architectural and Transportation Barriers Compliance Board 
shall issue minimum guidelines that shall supplement the existing Minimum Guidelines and 
Requirements for Accessible Design for purposes of subchapters II and III of this chapter 
[titles II and III]. (b) Contents of guidelines. - The supplemental guidelines issued under 
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subsection (a) of this section shall establish additional requirements, consistent with this 
chapter, to ensure that buildings, facilities, rail passenger cars, and vehicles are 
accessible, in terms of architecture and design, transportation, and communication, to 
individuals with disabilities. 
(c) Qualified historic properties. - 

(1) In general. - The supplemental guidelines issued under subsection (a) of 
this section shall include procedures and requirements for alterations that 
will threaten or destroy the historic significance of qualified historic buildings 
and facilities as defined in 4.1.7(1)(a) of the Uniform Federal Accessibility 
Standards. 
(2) Sites eligible for listing in National Register. - With respect to alterations 
of buildings or facilities that are eligible for listing in the National Register of 
Historic Places under the National Historic Preservation Act (16 U.S.C. 470 
et seq.), the guidelines described in paragraph (1) shall, at a minimum, 
maintain the procedures and requirements established in 4.1.7(1) and (2) of 
the Uniform Federal Accessibility Standards. 
(3) Other sites. - With respect to alterations of buildings or facilities 
designated as historic under State or local law, the guidelines described in 
paragraph (1) shall establish procedures equivalent to those established by 
4.1.7(1)(b) and (c) of the Uniform Federal Accessibility Standards, and shall 
require, at a minimum, compliance with the requirements established in 
4.1.7(2) of such standards. 
 

ATTORNEY’S FEES 
SEC. 12205. [Section 505] 
In any action or administrative proceeding commenced pursuant to this chapter, the court 
or agency, in its discretion, may allow the prevailing party, other than the United States, a 
reasonable attorney’s fee, including litigation expenses, and costs, and the United States 
shall be liable for the foregoing the same as a private individual. 
Rule of construction regarding regulatory authority 
SEC. 12205a. [Section 506] 
The authority to issue regulations granted to the Equal Employment Opportunity 
Commission, the Attorney General, and the Secretary of Transportation under this 
chapter includes the authority to issue regulations implementing the definitions of 
disability in section 12102 of this title (including rules of construction) and the 
definitions in section 12103 of this title, consistent with the ADA Amendments Act of 
2008. 
 
TECHNICAL ASSISTANCE 
SEC. 12206. [Section 507] 
(a) Plan for assistance. - 

(1) In general. - Not later than 180 days after July 26, 1990 [the date of 
enactment of this Act], the Attorney General, in consultation with the Chair 
of the Equal Employment Opportunity Commission, the Secretary of 
Transportation, the Chair of the Architectural and Transportation Barriers 
Compliance Board, and the Chairman of the Federal Communications 
Commission, shall develop a plan to assist entities covered under this 
chapter, and other Federal agencies, in understanding the responsibility of 
such entities and agencies under this chapter. 
(2) Publication of plan. - The Attorney General shall publish the plan 
referred to in paragraph (1) for public comment in accordance with 
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subchapter II of chapter 5 of title 5 [United States Code] (commonly known 
as the Administrative Procedure Act). 

(b) Agency and public assistance. - The Attorney General may obtain the assistance of 
other Federal agencies in carrying out subsection (a) of this section, including the National 
Council on Disability, the President’s Committee on Employment of People with 
Disabilities, the Small Business Administration, and the Department of Commerce. 
(c) Implementation. - 

(1) Rendering assistance. - Each Federal agency that has responsibility 
under paragraph (2) for implementing this chapter may render technical 
assistance to individuals and institutions that have rights or duties under the 
respective subchapter or subchapters of this chapter for which such agency 
has responsibility. 
(2) Implementation of subchapters. - 

(A) Subchapter I [Title I]. - The Equal Employment 
Opportunity Commission and the Attorney General shall 
implement the plan for assistance developed under 
subsection (a) of this section, for subchapter I of this chapter 
[title I]. (B) Subchapter II [Title II]. - 

(i) Part A [Subtitle A]. - The Attorney General 
shall implement such plan for assistance for 
part A of subchapter II of this chapter [subtitle 
A of title II]. 
(ii) Part B [Subtitle B]. - The Secretary of 
Transportation shall implement such plan for 
assistance for part B of subchapter II of this 
chapter [subtitle B of title II]. 

(C) Subchapter III [Title III]. - The Attorney General, in 
coordination with the Secretary of Transportation and the 
Chair of the Architectural Transportation Barriers Compliance 
Board, shall implement such plan for assistance for 
subchapter III of this chapter, except for section 12184 of this 
title [section 304], the plan for assistance for which shall be 
implemented by the Secretary of Transportation. 
(D) Title IV. - The Chairman of the Federal Communications 
Commission, in coordination with the Attorney General, shall 
implement such plan for assistance for title IV. 

(3) Technical assistance manuals. - Each Federal agency that has 
responsibility under paragraph (2) for implementing this chapter shall, as 
part of its implementation responsibilities, ensure the availability and 
provision of appropriate technical assistance manuals to individuals or 
entities with rights or duties under this chapter no later than six months after 
applicable final regulations are published under subchapters I, II, and III of 
this chapter [titles I, II, and III] and title IV. 

(d) Grants and contracts. - 
(1) In general. - Each Federal agency that has responsibility under 
subsection (c)(2) of this section for implementing this chapter may make 
grants or award contracts to effectuate the purposes of this section, subject 
to the availability of appropriations. Such grants and contracts may be 
awarded to individuals, institutions not organized for profit and no part of the 
net earnings of which inures to the benefit of any private shareholder or 
individual (including educational institutions), and associations representing 
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individuals who have rights or duties under this chapter. Contracts may be 
awarded to entities organized for profit, but such entities may not be the 
recipients or grants described in this paragraph. 
(2) Dissemination of information. - Such grants and contracts, among other 
uses, may be designed to ensure wide dissemination of information about 
the rights and duties established by this chapter and to provide information 
and technical assistance about techniques for effective compliance with this 
chapter. 

(e) Failure to receive assistance. - An employer, public accommodation, or other entity 
covered under this chapter shall not be excused from compliance with the requirements of 
this chapter because of any failure to receive technical assistance under this section, 
including any failure in the development or dissemination of any technical assistance 
manual authorized by this section. 
 
FEDERAL WILDERNESS AREAS 
SEC. 12207. [Section 508] 
(a) Study. - The National Council on Disability shall conduct a study and report on the 
effect that wilderness designations and wilderness land management practices have on the 
ability of individuals with disabilities to use and enjoy the National Wilderness Preservation 
System as established under the Wilderness Act (16 U.S.C. 1131 et seq.). 
(b) Submission of report. - Not later than 1 year after July 26, 1990 [the date of enactment 
of this Act], the National Council on Disability shall submit the report required under 
subsection (a) of this section to Congress. 
(c) Specific wilderness access. - 

(1) In general. - Congress reaffirms that nothing in the Wilderness Act [16 
U.S.C. 1131 et seq.] is to be construed as prohibiting the use of a 
wheelchair in a wilderness area by an individual whose disability requires 
use of a wheelchair, and consistent with the Wilderness Act no agency is 
required to provide any form of special treatment or accommodation, or to 
construct any facilities or modify any conditions of lands within a wilderness 
area in order to facilitate such use. 
(2) Definition. - For purposes of paragraph (1), the term “wheelchair” means 
a device designed solely for use by a mobility-impaired person for 
locomotion, that is suitable for use in an indoor pedestrian area. 
 

TRANSVESTITES 
SEC. 12208. [Section 509] 
For the purposes of this chapter, the term “disabled” or “disability” shall not apply to an 
individual solely because that individual is a transvestite. 
 
COVERAGE OF CONGRESS AND THE AGENCIES OF THE LEGISLATIVE 
BRANCH 
SEC. 12209. [Section 510] 
(a) Coverage of the Senate. - 

(1) Commitment to Rule XLII. - The Senate reaffirms its commitment to Rule 
XLII of the Standing Rules of the Senate which provides as follows: 

“No member, officer, or employee of the Senate shall, with 
respect to employment by the Senate or any office thereof- 
“(a) fail or refuse to hire an individual; 
“(b) discharge an individual; or 
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“(c) otherwise discriminate against an individual with respect 
to promotion, compensation, or terms, conditions, or 
privileges of employment on the basis of such individual’s 
race, color, religion, sex, national origin, age, or state of 
physical handicap.” 

(2) Matters other than employment. - 
(A) In general. - The rights and protections under this chapter 
shall, subject to subparagraph (B), apply with respect to the 
conduct of the Senate regarding matters other than 
employment. 
(B) Remedies. - The Architect of the Capitol shall establish 
remedies and procedures to be utilized with respect to the 
rights and protections provided pursuant to subparagraph 
(A). Such remedies and procedures shall apply exclusively, 
after approval in accordance with subparagraph (C). 
(C) Proposed remedies and procedures. - For purposes of 
subparagraph (B), the Architect of the Capitol shall submit 
proposed remedies and procedures to the Senate Committee 
on Rules and Administration. The remedies and procedures 
shall be effective upon the approval of the Committee on 
Rules and Administration. 

(3) Exercise of rulemaking power. - Notwithstanding any other provision of 
law, enforcement and adjudication of the rights and protections referred to in 
paragraph (2)(A) shall be within the exclusive jurisdiction of the United 
States Senate. The provisions of paragraph (1), (2) are enacted by the 
Senate as an exercise of the rulemaking power of the Senate, with full 
recognition of the right of the Senate to change its rules, in the same 
manner, and to the same extent, as in the case of any other rule of the 
Senate. 

(b) Coverage of the House of Representatives. - 
(1) In general. - Notwithstanding any other provision of this chapter or of 
law, the purposes of this chapter shall, subject to paragraphs (2) and (3), 
apply in their entirety to the House of Representatives. 
(2) Employment in the House. - 

(A) Application. - The rights and protections under this 
chapter shall, subject to subparagraph (B), apply with respect 
to any employee in an employment position in the House of 
Representatives and any employing authority of the House of 
Representatives. 
(B) Administration. - 

(i) In general. - In the administration of this 
paragraph, the remedies and procedures 
made applicable pursuant to the resolution 
described in clause (ii) shall apply exclusively. 
(ii) Resolution. - The resolution referred to in 
clause (i) is House Resolution 15 of the One 
Hundred First Congress, as agreed to January 
3, 1989, or any other provision that continues 
in effect the provisions of, or is a successor to, 
the Fair Employment Practices Resolution 
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(House Resolution 558 of the One Hundredth 
Congress, as agreed to October 4, 1988). 

(C) Exercise of rulemaking power. - The provisions of 
subparagraph (B) are enacted by the House of 
Representatives as an exercise of the rulemaking power of 
the House of Representatives, with full recognition of the 
right of the House to change its rules, in the same manner, 
and to the same extent as in the case of any other rule of the 
House. 

(3) Matters other than employment. - 
(A) In general. - The rights and protections under this chapter 
shall, subject to subparagraph (B), apply with respect to the 
conduct of the House of Representatives regarding matters 
other than employment. 
(B) Remedies. - The Architect of the Capitol shall establish 
remedies and procedures to be utilized with respect to the 
rights and protections provided pursuant to subparagraph 
(A). Such remedies and procedures shall apply exclusively, 
after approval in accordance with subparagraph (C). 
(C) Approval. - For purposes of subparagraph (B), the 
Architect of the Capitol shall submit proposed remedies and 
procedures to the Speaker of the House of Representatives. 
The remedies and procedures shall be effective upon the 
approval of the Speaker, after consultation with the House 
Office Building Commission. 

(c) Instrumentalities of Congress. - 
(1) In general. - The rights and protections under this chapter shall, subject 
to paragraph (2), apply with respect to the conduct of each instrumentality of 
the Congress. 
(2) Establishment of remedies and procedures by instrumentalities. - The 
chief official of each instrumentality of the Congress shall establish 
remedies and procedures to be utilized with respect to the rights and 
protections provided pursuant to paragraph (1). Such remedies and 
procedures shall apply exclusively, except for the employees who are 
defined as Senate employees, in section 201(c)(1) of the Civil Rights Act of 
1991. 
(3) Report to Congress. - The chief official of each instrumentality of the 
Congress shall, after establishing remedies and procedures for purposes of 
paragraph (2), submit to the Congress a report describing the remedies and 
procedures. 
(4) Definition of instrumentalities. - For purposes of this section, 
instrumentalities of the Congress include the following: the Architect of the 
Capitol, the Congressional Budget Office, the General Accounting Office, 
the Government Printing Office, the Library of Congress, the Office of 
Technology Assessment, and the United States Botanic Garden. 
(5) Construction. - Nothing in this section shall alter the enforcement 
procedures for individuals with disabilities provided in the General 
Accounting Office Personnel Act of 1980 [31 U.S.C. 731 et seq.] and 
regulations promulgated pursuant to that Act. 
 

ILLEGAL USE OF DRUGS 
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SEC. 12210. [Section 511] 
(a) In general. - For purposes of this chapter, the term “individual with a disability” does not 
include an individual who is currently engaging in the illegal use of drugs, when the 
covered entity acts on the basis of such use. 
(b) Rules of construction. - Nothing in subsection (a) of this section shall be construed to 
exclude as an individual with a disability an individual who- 

(1) has successfully completed a supervised drug rehabilitation program 
and is no longer engaging in the illegal use of drugs, or has otherwise been 
rehabilitated successfully and is no longer engaging in such use; 
(2) is participating in a supervised rehabilitation program and is no longer 
engaging in such use; or 
(3) is erroneously regarded as engaging in such use, but is not engaging in 
such use; except that it shall not be a violation of this chapter for a covered 
entity to adopt or administer reasonable policies or procedures, including 
but not limited to drug testing, designed to ensure that an individual 
described in paragraph (1) or (2) is no longer engaging in the illegal use of 
drugs; however, nothing in this section shall be construed to encourage, 
prohibit, restrict, or authorize the conducting of testing for the illegal use of 
drugs. 

(c) Health and other services. - Notwithstanding subsection (a) of this section and section 
12211(b)(3) of this title [section 512(b)(3)], an individual shall not be denied health 
services, or services provided in connection with drug rehabilitation, on the basis of the 
current illegal use of drugs if the individual is otherwise entitled to such services. 
(d) Definition of illegal use of drugs. - 

(1) In general. - The term “illegal use of drugs” means the use of drugs, the 
possession or distribution of which is unlawful under the Controlled 
Substances Act (21 U.S.C. 812). Such term does not include the use of a 
drug taken under supervision by a licensed health care professional, or 
other uses authorized by the Controlled Substances Act or other provisions 
of Federal law. 
(2) Drugs 
The term “drug” means a controlled substance, as defined in schedules I 
through V of section 202 of the Controlled Substances Act [21 U.S.C. 812]. 
 

DEFINITIONS 
SEC. 12211. [Section 512] 
(a) Homosexuality and bisexuality. - For purposes of the definition of “disability” in section 
12102(2) of this title [section 3(2)], homosexuality and bisexuality are not impairments and 
as such are not disabilities under this chapter. 
(b) Certain conditions. - Under this chapter, the term “disability” shall not include- 

(1) transvestism, transsexualism, pedophilia, exhibitionism, voyeurism, 
gender identity disorders not resulting from physical impairments, or other 
sexual behavior disorders; 
(2) compulsive gambling, kleptomania, or pyromania; or 
(3) psychoactive substance use disorders resulting from current illegal use 
of drugs. 
 

ALTERNATIVE MEANS OF DISPUTE RESOLUTION 
SEC. 12212. [Section 514] 
Where appropriate and to the extent authorized by law, the use of alternative means of 
dispute resolution, including settlement negotiations, conciliation, facilitation, mediation, 
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factfinding, minitrials, and arbitration, is encouraged to resolve disputes arising under this 
chapter. 
 
SEVERABILITY 
SEC. 12213. [Section 515] 
Should any provision in this chapter be found to be unconstitutional by a court of law, such 
provision shall be severed from the remainder of the chapter, and such action shall not 
affect the enforceability of the remaining provisions of the chapter. 
 

[Approved July 26, 1990] 
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